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INTRODUCTION. 


It  hasoccuredto  me  that  some  notes  on  the  governmental  history  of  Rhode 
Island  might  possibly  induce  a  few  persons  to  examine  into  and  become 
interested  in  this  important  subject,  who  would  be  disinclined  to  assume  the 
task  of  studying  that  history  from  the  obscure  sources  in  which  it  is  now 
concealed  from  popular  observation.  Having  participated  for  a  considerable 
period  in  the  administration  of  the  legislative  department  of  the  government 
and  been  in  active  practice  of  the  law  for  more  than  a  half  century,  and  being 
the  sole  survivor  of  the  convention  which  framed  the  existing  Constitution  of 
>s  the  State,  and  of  an  unbroken  lineage  extending  back  to  the  early  settlement 
I  of  the  colony,  and  having  long  been  interested  in  the  history  and  traditions 
^of  the  State  I  have  ventured  to  assume  the  duty  of  publishing  these  notes 
with  the  hope  that  they  may  stimulate  some  persons  to  become  interested  in 
the  subject  of  which  they  treat,  and  to  exert  themselves  to  diffuse  among 
the  people  of  the  State,  and  to  inspire  in  them  a  due  appreciation  of  the 
exalted  character  of  the  founders  of  the  State,  and  of  the  debt  of  gratitude 
they  owe  to  the  memory  of  the  men  who  have  been  the  source  of  so  many 
blessings  to  their  posterity. 

In  these  notes  I  have  endeavored  to  show  that  these  ancestors  were  the 
first  people  to  engraft  upon  their  goyeirpmental  policy  the  emancipation  of 
the  soul  from  the  restraints  Qf  law:  that  ihey  were  the  first  people  in  modern 
times  to  establish  and  defirie  tv  •go'verriment  for  the  people,  by  the  people: 
that  the  chartered  rights  of  tlie  Rhode^Tsland  Colony  was  in  affirmation  of 
the  primary  principles  of  the  government  of  Rhode  Island,  and  that  the 
charter  contained  no  substantial  limitations  upon  the  previously  assumed 
rights  of  the  colony  :  that  so  far  as  Rhode  Island  was  involved,  at  least,  the 
causes  of  the  American   Revolution,  were  to    be  found  in  the  violation  of 
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their  asserted  and  chartered  rights,  to  which  might  well  be  added  their 
inalienable  rights  as  freemen  :  that  with  the  principal  colonies,  it  met  the  par- 
liamentary claim  of  "the  right  to  bind  the  colonies  in  all  cases  whatsoever," 
with  the  counter  claim  that  their  charter  was  from  the  Crown  and  that 
"parliament  had  no  authority  to  bind  the  colonies  in  any  case  whatsoever;" 
and  to  consider  the  poverty  and  consequent  demoralization  caused  by  the 
Revolution,  which  ensued  upon  the  return  of  peace,  and  of  the  suffrage, 
insurrection  and  adoption  of  the  present  Constitution  ;  together  with  com- 
ments upon  the  various  phases  which  the  government  has  presented  in  the 
vicissitudes  to  which  it  has  been  subjected,  with  some  suggestions  of  reform 
to  amend  the  existing  Constitution. 
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CHAPTER  I. 


Roger  Williams,  with  five  companions,  arrived  in  Providence  and  com- 
menced a  settlement  there  about  April  20,  1636.  They  pretty  evidently 
formed  a  governmental  compact,  anterior  to  the  compact  printed  in  volume  i. 
Colonial  Records  14,  dated  August  20,  which  could  not  have  been  in  1636,  for 
Chad  Brown,  signer  of  that  compact,  did  not  arrive  in  New  England  until  July, 
1638,  in  the  Martin,  and  none  of  "the  first  six"  signed  that  compact,  and 
Benedict  Arnold,  and  Thomas  Angell  were  but  about  twenty  years  of  age, 
when  they  arrived  in  Providence,  with  Williams  in  1636.  From  page  7, 
volume  I  of  the  Colony  Records,  it  is  apparent  who  "the  first  six"  settlers 
were;  (William)  Harris,  (John)  Throckmorton,  (John)  Greene,  Joshua  Verin, 
(William)  Arnold  and  (Roger)  Williams. 

Roger  Williams,  in  his  letter  to  Governor  Winthrop  (6th  Nam  Pub.  p.  3) 
presents  two  compacts,  one  to  be  signed  "  by  ourselves,  the  other  to  be 
signed  by  a  few  young  men,  who  desired  to  plant  with  us."  The  second 
compact  is  substantially,  but  not  literally  that  which  may  now  be  found  in 
the  Colony  Records.  The  first  compact  proposed  by  Williams  in  his  letter 
to  Governor  Winthrop  was  as  follows,  "we,  whose  names  are  hereunder  writ- 
ten, late  inhabitants  of  the  Massachusetts,  upon  occasion  of  some  difference 
of  conscience,  being  permitted  to  depart  from  the  limits  of  that  patent,  un- 
der the  which  we  came  over  into  these  parts,  and  being  cast  by  the  provi- 
dence of  the  God  of  Heaven,  remote  from  others  of  our  countrymen, 
amongst  the  barbarians  in  this  town  of  New-Providence,  do  with  free  and 
joint  consent  promise  each  unto  the  other,  that  for  our  common  peace  and 
welfare,  until  we  hear  further  of  the  King's  royal  pleasure  concerning  our- 
selves, we  will  from  time  to  time,  subject  ourselves  inactive  or  passive  obedi- 
ence to  such  orders  and  agreements,  as  shall  be  made  by  the  greater  number 
of  the  present  householders,  and  such  as  shall  be  hereafter  admitted  by  their 
consent  into  the  same  privileges  and  covenant  in  an  orderly  meeting. 

In  witness  whereof  we  hereunto  subscribe,  etc." 

The  additional  or  second  compact  submitted  by  Williams  to  the  judgment 
of  Governor  Winthrop,  which  has  been  preserved,  was  as  follows;  "  we  whose 
names  are  hereunder  written,  being  desirous  to  inhabit  in  this  town  of  New- 
Providence,  do  promise  to  subject  ourselves  in  active  or  passive  obedience  to 
such  orders  and  agreements  as  shall  be  made  from  time  to  time  by  the  greater 
number  of  the  present  householders  of  this  town  and  such  whom  they  shall 
admit  into  the  same  fellowship  and  privilege.     In  witness  whereof,  etc." 
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Under  these  compacts  the  freeholders  constituted  an  office  and  appointed 
an  officer  to  execute  the  orders  of  the  town,  and  created  a  system  of  arbitra- 
tion to  determine  the  differences  which  might  arise  among  the  inhabitants, 
whose  judgments  the  officer  was  to  carry  into  effect. 

Gorton,  and  some  of  his  associates,  who  had  been  compelled  to  leave  the 
island,  removed  to  Providence,  and  there,  as  at  the  island,  denied  the  authority 
of  the  government  as  not  being  based  on  a  royal  charter. 

The  proceedings  to  obtain  redress  for  any  cause  of  action  on  the  island, 
was  as  for  a  violation  of  law,  while  in  Providence  it  was  for  breach  of  covenant. 

One  F'ield,  probably  in  1642,  brought  his  action  against  a  man  by  the  name 
of  Weston,  of  Pawtuxet,  to  recover  a  sum  of  money.  Field  obtained 
judgment  and  execution  was  awarded.  The  officer  proceeded  to  serve  the 
execution  by  attaching  Weston's  cattle.  The  officer  was  resisted  by  the 
Gortonians  with  flails  and  missiles  and  prevented  from  executing  the  process, 

This  created  great  excitement,  and  finally  Roger  Williams  was  prevailed 
upon  to  go  to  England  to  obtain  a  royal  charter  for  the  colony. 

In  the  summer  of  1643,  at  the  request  of  the  people  of  Providence,  Roger 
Williams,  sailed  from  New  York  for  England  with  the  view  of  obtaining  a 
charter  for  the  colony.  The  General  Court  of  the  island,  as  early  as  September 
19,  1642,  appointed  a  committee  to  confer  with  Sir  Henry  Vane,  and  to  do 
what  was  necessary  about  obtaining  a  charter,  or  patent,  for  the  island  of 
Rhode  Island,  and  other  islands  in  the  Bay. 

Williams  arrived  in  England  after  the  battle  at  Edgehill  between  Charles  I 
and  the  Parliamentary  forces,  in  which  Hampden  was  mortally  wounded,  and 
after  the  battle  of  Reading,  when  the  King  might  have  marched  his  forces  on 
to  London,  and  before  Cromwell  and  Fairfax  had  taken  command  of  the 
Parliamentary  army,  which  they  were  soon  to  deploy  on  the  historic  fields  of 
Marston-Moor  and  Naseby. 

On  November  2,  1643,  Robert,  Earl  of  Warwick,  Governor  in  Chief  of  the 
plantations  in  America,  and  others  joined  in  commission  with  him,  were, 
by  an  ordinance  of  the  Lords  and  Commons  in  Parliament  assembled  given 
full  power  and  authority  to  order  and  dispose  of  all  things,  which  they  should 
from  time  to  time  find  more  advantageous  to  the  colonies  and  plantations 
in  America  and  should  preserve  the  same  from  violent  disturbances  and 
private  distractions  and  violences.  Sir  Henry  Vane  was  one  of  this  board 
of  commissioners. 

Massachusetts  had  sought  a  charter  for  the  Rhode  Island  territory,  and 
in  December,  1643,  had  obtained  a  grant  signed  by  a  large  minority  of  the 
commissioners.  It  was  under  these  embarrassing  conditions,  that  Williams 
appeared  before  the  commissioners.  One  of  the  towns  sought  to  be  incorpo- 
rated had  been  named  for  the  Earl  of  Warwick.     Williams  held  a  deed  from 
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the  Narragansett  Chiefs,  submitting  their  tribes  and  lands  to  the  government 
of  England,  and  on  the  fourteenth  of  March,  1643-44,  the  board  of 
commissioners  granted  the  charter,  which  sets  forth  that  "whereas  divers 
well  affected  industrious  English  inhabitants  of  the  towns  of  Providence, 
Portsmouth,  and  Newport,  in  the  tract  in  the  charter  described,  had  adven- 
tured to  make  a  nearer  neighborhood  and  society  with  the  great  body  of  the 
Narragansetts,  which  may  in  time  by  the  blessings  of  God  upon  their 
endeavors,  lay  a  sure  foundation  of  happiness  to  all  America,  and  have  also 
purchased  and  are  purchasing  of  and  amongst  the  said  natives,  some  other 
places,  which  may  be  convenient  both  for  plantations,  and  also,  for  buildmg 
of  ships,  supply  of  pipe  staves  and  other  merchandise  :  whereas  the  said 
English  have  represented  their  desire  to  the  said  Earl  and  commissioners,  to 
have  their  hopeful  beginnings  approved  and  confirmed,  bv  granting  unto 
them  a  free  charter  of  civil  incorporation  and  government  ;  that  they  may 
order  and  govern  their  plantation  in  such  a  manner  as  to  maintain  justice 
and  peace,  both  among  themselves  and  towards  all  men  with  whom  they  shall 
have  to  do.  In  due  consideration  of  the  said  premises,  the  said  Earl  of 
Warwick  and  the  said  commissioners  gave,  granted  and  confirmed  to  the  said 
towns,  a  free  and  absolute  charter  of  incorporation,  to  be  known  by  the 
Incorporation  of  Providence  Plantations  in  the  Narragansett  Bay  in  New 
England  together  with  full  power  and  authority  to  rule  themselves,  and  such 
others  as  shall  hereafter  inhabit  within  any  part  of  the  said  tract  of  land  by 
such  form  of  civil  government  as  by  voluntary  consent  of  all,  or  the  greater 
part  of  them,  they  shall  find  most  suitable  to  their  estate  and  condition  ;  and 
for  that  end,  to  make  and  ordain  such  civil  laws  and  constitution,  and  to 
inflict  such  punishments  upon  transgressors  and  for  execution  thereof,  so  to 
place,  and  displace  officers  of  justice,  as  they,  or  the  greatest  part  of  them 
shall  by  free  consent  agree  unto;  said  laws,  constitutions,  and  punishments, 
for  civil  government  shall  be  conformable  to  the  laws  of  England,  so  far  as 
the  nature  and  constitution  of  the  place  will  admit." 

The  Lords'  commissioners  reserved  the  right  to  change  the  charter. 

This  charter  was  received  with  great  joy  by  the  people  of  Providence,  but 
its  acceptance  by  the  island  towns  was  delayed.  The  reason  for  the  delay  in 
accepting  the  charter  by  Portsmouth  and  Newport  was  of  a  technical  and 
probably  of  a  trivial  character.  Williams  had  obtained  the  charter.  He 
was  sent  abroad  to  obtain  it  by  the  town  of  Providence;  Newport,  then  the 
most  important  town  incorporated  by  the  charter,  and  Portsmouth  quite  as 
large  and  as  important  as  Providence,  were  given  minor  places  in  the  charter. 
The  principal  part  of  the  inhabitants  of  the  island  hated  Gorton,  and  his 
associates,  and  disliked  to  have  any  connection  with  them.  Coddington  was 
a  man  of  wealth  and  of  high  bearing.     John  Coggeshall,  William  Brenton,  and  a 
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few  others  of  his  associates,  had  taken  high  grounds  in  England  before  their 
emigration  in  resisting  the  claims  of  Charles  I  to  govern  without  a  parliament, 
and  had  been  driven  into  exile.  At  this  time,  the  people  of  the  island,  with  but 
few  exceptions,  were  loyally  devoted  to  Coddington.  Their  government 
without  a  charter,  while  the  Indians  were  within  their  border,  and  hostile 
colonies  on  either  side  of  their  domain — -each  coveting  a  part  of  their  terri- 
tory, and  other  inconveniences,  with  the  disturbed  condition  of  affairs  in 
England,  overcame  their  objections  to  the  charter,  and  Coddington  and  his 
friends  framed  a  code  of  laws,  to  which  the  people  of  the  island  towns 
assented  and  submitted  the  same  to  the  town  of  Providence;  an  assembly  of 
commissioners  from  each  town  was  agreed  upon  to  be  held  in  Portsmouth, 
in  1647.  The  freemen  of  Providence  in  town  meeting  instructed  their  com- 
missioners to  vote  for  the  adoption  of  this  code,  to  vote  for  colonial  officers, 
and  to  do  other  things  to  perfect  the  union  of  the  towns  under  the  charter, 
all  of  which  was  duly  accomplished  and  John  Coggeshall  was  elected  President. 
The  charter  of  1643  confirmed  the  voluntary  organization  of  the  towns 
and  inferentially  the  action  of  the  colonists  thereunder. 


^ 
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CHAPTER  II. 


The  founders  of  the  Rhode  Island  Colony  purchased  their  lands  of  the  In- 
dians. They  incorporated  themselves  into  a  civil  society  by  mutual  agree- 
ment. As  the  proprietors  of  the  soil,  they  arrogated  to  themselves  the  right 
to  say  who  should  come  to  reside  upon  it,  and  who  should  participate  in  the 
government  of  the  civil  society,  which  they  had  established.  This  is  alike 
true  of  the  colonies  established  at  Providence,  at  Portsmouth,  and  at  Newport. 

Samuel  Gorton,  an  outcast  from  Plymouth,  came  to  Portsmouth  in 
December,  1638.  He  denied  the  validity  of  their  act  of  incorporation  because 
the  colony  had  no  charter,  and  because  the  incorporation  was  without  the 
recognition  of  the  King's  authority  ;  Gorton  soon  obtained  converts  to  his 
contention  and  caused  a  division  among  the  colonists,  whereupon  the  elected 
ofificers  of  the  colony,  with  some  of  their  adherents,  to  avoid  dissension,  en- 
tered into  a  covenant  to  found  a  colony,  and  removed  to  and  founded  Newport 
on  the  last  day  of  April,  1639.  The  remaining  colonists  at  Portsmouth,  on 
the  day  of  the  withdrawal  of  their  associates,  entered  into  a  new  agreement 
of  incorporation,  in  which  they  fully  recognized  the  king's  authority. 

Perhaps  the  next  year,  1640,  an  unfortunate  occurrence  took  place,  which 
occasioned  sharp  differences  of  opinion  and  brought  to  a  test  the  validity  of 
Gorton's  contention,  Gorton  and  a  widow  woman  occupied  adjoining  lands; 
a  cow  belonging  to  the  widow  escaped  and  entered  Gorton's  grounds,  an 
employee  of  Gorton,  went  to  drive  the  cow  from  his  ground  and  according 
to  the  report  of  the  case,  by  the  testimony  advanced  upon  the  trial,  beat  and 
stoned  the  cow  in  an  unmerciful  and  cruel  manner  ;  the  widow  observing  the 
treatment  of  her  cow,  went  into  Gorton's  ground  and  attempted  to  reclaim 
the  cow,  whereupon  Gorton's  maid  seized  the  widow  by  the  hair,  pulled  her 
down  and  beat  her.  The  widow  at  once  went  to  Nicholas  Easton,  a  magis- 
trate, and  complained  of  the  injury  she  had  received,  and  obtained  a  warrant 
for  Gorton's  maid;  she  was  arrested  on  the  warrant,  and  brought  before  the 
magistrate  ;  Gorton  appeared  for  her  and  gave  security  for  her  appearance  at 
the  court  of  trials,  presided  over  by  Coddington.  At  this  court  Gorton 
appeared  but  would  not  allow  the  maid  to  appear.  He  denied  the  jurisdiction 
of  the  court,  and  was  very  abusive  of  its  members,  and  especially  of  Easton. 
Among  other  things,  he  charged  Easton,  while  he  was  sitting  as  a  magistrate, 
as  having  had  his  ears  cut  off,  and  he  charged  the  entire  court  with  corruption. 
The  grand  jury,  with  William  Dyer,  the  Attorney  General,  were  at  this  time 
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present  in  court  and  witnessed  the  conduct  of  Gorton.  They  retired  and 
soon  presented  an  indictment  against  Gorton  for  his  contempt  of  court.  The 
court  suggested  a  postponement  of  the  trial,  but  Gorton  insisted  upon  the 
court  proceeding  with  the  trial  at  once,  and  the  trial  went  on  and  Gorton  was 
found  guilty,  and  was  sentenced  to  be  whipped.  Gorton  claimed  an  appeal  ; 
Coddington  told  him  that  he  "  might  have  his  appeal  but  that  he  would  be 
whipped  first." 

The  offlcer  attempted  to  execute  the  sentence  of  the  court,  but  he  was 
resisted  by  Gorton  and  some  of  his  friends,  but  the  officer  prevailed  and 
executed  the  sentence.  Gorton's  friends,  who  had  resisted  the  execution  of 
the  ofificer,  were  disfranchised.  Gorton  went  to  Providence,  and  his  disfran- 
chised friends  afterwards  went  to  Warwick. 

The  principal  facts  of  the  case  are  reported  in  Winslow's  "  Hypocrisy 
Unmasked." 

Gorton,  was  probably  honest  in  his  conviction  that  the  civil  government  in 
the  colony  was  not  legally  organized,  but  in  fact  it  was  based  upon  the  consent 
of  the  men,  who  owned  the  territory,  and  by  the  persons,  whom  they  had 
admitted  to  its  freedom. 

The  forced  removal  of  Gorton,  wrought  no  change  in  his  convictions  as  to 
the  authority  of  the  colonists  to  organize  a  binding  civil  government,  without 
royal  authority.  After  his  arrival  in  Providence  and  during  his  stay  there 
and  at  Pawtuxet  negotiations  were  soon  opened  between  the  people  of 
Newport  and  Portsmouth  for  reuniting  the  people  of  the  latter  with  the 
former.  The  first  step  towards  effecting  this  union  was  taken  by  the  Newport 
Corporation  in  the  very  year  of  the  separation,  the  fourteenth  of  the  reign 
of  Charles  I  (1639)  by  the  adoption  by  the  Newport  body  politic  on  the 
twenty-fifth  of  the  ninth  month  of  the  delaration,  "  that  as  natural  subjects  of 
our  Prince,  and  subjects  to  his  laws,  all  matters  that  concern  the  peace 
transacted,  and  all  actions  of  the  case,  or  debt,  shall  be  in  such  courts  as  by 
order  are  here  appointed,  and  by  such  judges  as  are  deputed,  heard  and 
legally  determined." 

Before  the  passage  of  this  declaration,  commissioners  had  been  appointed 
to  meet  the  commissioners  from  Portsmouth  and  the  negotiations  were 
pending  at  the  time  of  the  passage  of  this  act,  acknowledging  their  allegiance 
to  the  King  and  their  obligation  of  obedience  to  the  laws  of  England,  as  to 
matters  pertaining  to  the  civil  peace,  and  to  hearing  actions  of  the  case,  and 
for  the  collection  of  debts,  to  be  adjudged  and  determined  in  proper  courts. 

At  this  time  a  committee  was  appointed  to  write  to  Sir  Henry  Vane  to 
apply  to  the  king  for  a  proper  patent  for  the  island. 

These  concessions  on  the  part  of  Newport  appear  to  have  been  acceptable 
to  most  of  the  people  in  Portsmouth,  for  on  March  12,  1639-40,  many  of  the 
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leading  men  in  the  Portsmouth  colony  came  in  and  applied  to  be,  and  were, 
reunited  to  Newport,  and  the  two  corporations  were  united,  but  certain 
municipal  powers  were  reserved  to  be  exercised  by  each  local  corporation. 

Under  this  union,  the  office  of  Chief  Magistrate  was  called  governor,  and 
a  deputy  governor,  and  two  assistants  for  the  united  colony  were  to  be 
annually  appointed.  They  had  two  classes  of  freemen  one  in  the  towns,  and 
the  other  of  the  colony. 

They  appointed  a  general  court,  which  prepared  and  adopted  laws,  which 
were  referred  to  the  next  meeting  of  the  body  of  the  freemen,  and  were 
then  by  that  body  approved  and  adopted  or  repealed. 

They  also  had  a  particular  court,  consisting  of  magistrates  and  jurors,  which 
held  alternate  monthly  sessions  in  Newport  and  Portsmouth.  From  the 
judgments  of  these  courts  an  appeal  was  granted  to  the  Quarter  Court, 
which  held  sessions  quarterly. 

This  form  of  government  continued  at  the  island  until  1647.  In  1646  a 
union  was  effected  between  the  island  towns,  and  Providence  and  Warwick 
under  the  charter  of  1643.  The  governing  class  at  the  island  did  not  readily, 
or  heartily  accept  that  charter;  whether  their  reluctance  arose  from  a  dread 
of  being  again  associated  under  a  government  with  Gorton,  Carder,  Shotton 
and  Potter,  or  from  the  fact  that  the  charter  in  its  provisions  did  not  give  the 
island  towns  due  importance  in  the  government,  it  proposed  to  have  instituted. 
These  towns  had  no  hand  in  its  construction,  and  as  it  was  obtained  from 
commissioners,  and  not  from  the  king,  they  may  have  well  doubted  if  it  could 
be  relied  upon  for  the  continuance  of  a  stable  government,  for  it  might  be 
overthrown  upon  the  restoration  of  the  crown  to  a  King ;  possibly  these 
influences  may  have  all  combined  to  delay  the  islanders,  in  accepting  the 
charter.  But  the  absence  of  a  charter,  weakened  the  confidence  of  the  people 
in  the  stability  of  their  government,  and  in  1646  the  new  charter  was 
accepted  and  a  code  of  laws,  drawn  up  by  the  freemen  of  the  islands,  was 
adopted  by  the  four  colonies  now  united  in  one  body.  This  code  of  laws 
was  in  its  humanizing  and  civilizing  influences  in  advance  of  any  code  then  in 
existence  in  Christendom. 

March  19,  1641,  in  the  general  court  it  was  ordered  and  unanimously  agreed 
"that  the  government,  which  this  body  politic  doth  attend  unto  in  this  island, 
and  the  jurisdiction  thereof,  in  favor  of  our  Prince  is  a  democracy,  or  pop- 
ular government;  that  is  to  say,  it  is  in  the  power  of  the  body  of  freemen 
orderly  assembled,  or  the  major  part  of  them,  to  make  or  constitute  just  laws 
by  which  they  will  be  regulated,  and  to  depute  from  among  themselves  such 
ministers  as  shall  see  them  faithfully  executed  between  man  and  man.  It 
is  further  ordered,  by  the  autliority  of  the  present  court,  that  none  be 
accounted  a  delinquent  for  doctrine,  provided  it  be  not  directly  repugnant  to 
the  government  or  laws  established." 
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The  charter  of  1643  was  not  repugnant  to  the  acts  of  Newport  and  Ports- 
mouth, and  it  would  seem  that  the  course  of  legislation,  in  which  there  was 
harmony  in  all  of  the  towns  incorporated  under  the  charter,  as  well  as  anterior 
to  the  adoption  of  the  charter,  was  sufficient  to  establish  the  claim  that  Rhode 
Island  was  not  only  the  pioneer  colony  in  promulgating  religious  liberty  but 
in  establishing  civil  liberty  also.  No  act  of  the  colony  had  to  pass  the  ordeal 
of  the  approval  of  foreign  prince  or  potentate  ;  no  officer  of  its  government 
existed  in  the  colony  but  such  as  was  the  result  of  the  free  choice  of  its  own 
freemen.  The  government  which  they  attended  to,  was  a  democracy  in  name, 
but  a  republic  in  its  application  and  administration.  But  the  progress  of  this 
new  and  untried  government  was  fraught  with  many  and  grievous  vicissitudes. 

The  code  of  1647,  adopted  under  the  new  charter,  was  far  in  advance  of 
any  code  of  laws  elsewhere  extant  in  Christendom  ;  but  Gorton,  yet  harbored 
a  maglignant  hostility  to  Coddington,  and  it  is  quite  possible  that  the  bear- 
ing of  Coddington,  who  had  been  elected  governor,  in  office,  was  not  so  con- 
descending as  a  wise  policy  might  have  dictated.  Coddington  at  this  time 
was  involved  in  a  litigation  with  William  Dyer  in  Newport,  which  was  pros- 
ecuted with  bitterness  and  finally  resulted  very  disastrously  to  Dyer.  In 
1647,  Dyer  was  elected  recorder  of  the  colony.  The  members  of  the  general 
court  of  elections  set  their  hands  to  an  engagement  to  the  charter,  and  in 
addition  to  the  Code  of  Laws,  prepared  by  the  people  of  the  island,  and  to 
the  instructions  of  the  commissioners  of  Providence,  to  have  adopted  the 
laws  of  England,  so  far  as  the  way  and  nature  of  the  plantation  would  admit. 
Warwick  was  then  admitted  to  the  colony  with  the  same  privileges  as  Provi- 
dence. 

The  mode  of  procedure  before  the  receipt  of  the  charter  in  the  enactment 
of  laws  adopted  was,  that  the  law  should  be  proposed  in  town  meeting  of  one 
of  the  towns,  then  to  be  discussed  by  the  freemen,  and  if  approved,  to  be 
sent  by  the  recorder  to  the  other  towns,  when  it  was  in  like  manner  to  be 
presented  to  the  town  meetings,  and  agitated  and  discussed  by  the  freemen 
in  town  meetings  of  the  other  towns  and  if  approved  it  should  be  sent  to  the 
General  Court,  and  be  referred  to  a  committee  thereof,  and  if  sustained  by  a 
major  vote  of  the  towns,  to  stand  as  a  law  until  the  next  general  meeting 
of  the  freemen,  when  it  should  be  again  discussed,  and  be  continued  as  a 
law  or  to  stand  repealed,  according  to  the  vote  of  the  freemen. 
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In  May,  1648,  William  Coddington  was  elected  President  of  the  colony. 

The  court  ordered  that  the  engagement  of  the  oflficers  should  be  according 
to  the  letter  of  their  commissions,  and  that  the  words  "  to  the  best  of  their 
understanding"'  did  not  mean  that  they  should  vary  from  the  letter  of  the 
commission.  The  administration  of  the  oath  of  office  to  Coddington  was 
suspended  until  he  cleared  himself  of  the  charges  against  him. 

The  charges  appear  to  have  been,  tiiat  he  was  guilty  of  presumptions  in 
his  place,  and  peremptoriness  in  his  manner. 

Coddington's  participation  in  the  settlement  of  the  island  colony,  and  his 
continual  lead  in  all  of  its  principal  affairs,  had  evoked  jealousies  among  the 
colonists,  who  had  thought  that  his  prominence  had  abridged  their  own,  and 
they  were  quite  willing  to  see  a  dimunition  of  Coddington's  influence.  Then 
Roger  Williams,  who  was  a  commissioner  from  Providence,  was  strongly  in- 
clined to  the  Winthrop  party  in  Massachusetts,  which  was  much  averse  at 
that  time  to  the  party  of  Sir  Henry  Vane,  with  whom  Mr.  Coddington 
had  been  in  office,  and  something  of  this  aversion  Williams  had  already  trans- 
ferred to  Coddington,  as  appears  from  a  letter  of  Williams  to  Governor  Win- 
throp of  April  16,  1638.  Then  Coddington,  Easton,  Coggeshall,  and  possibly 
others,  had  withdrawn  from  the  church,  which  had  been  organized  in  1639, 
which  would  hardly  dispose  Mr.  John  Clarke,  Jeremiah  Clarke  and  the  com- 
missioners, who  remained  with  the  Newport  church,  to  favor  Coddington. 

The  General  Court  had  appointed  Jeremiah  Clarke,  to  act  as  President 
until  Coddington  was  qualified.  Coddington,  appears  to  have  nursed  his 
wrath  at  these  proceedings  in  silence,  but  yet  with  a  secret  determination  to 
punish  his  adversaries,  for  what  he  conceived  to  be  the  wrong  done  him. 

In  January,  1649,  Coddington,  with  his  daughter,  sailed  for  England.  He 
had  conceived  the  project  of  withdrawing  Rhode  Island,  Conanicut  and 
other  islands  in  the  bay,  from  under  the  charter  of  1643,  and  of  procuring 
a  charter  for  these,  the  withdrawn  territory,  and  establishing  a  colony  there- 
under of  which  he  was  to  obtain  from  the  council  of  state  a  commission  as 
governor  for  life.  This  was  a  bold — audacious  conception.  Before  this, 
Coddington  and  his  friend.  Partridge,  had  attempted  negotiations  with  the 
view  of  uniting  the  Rhode  Island  Colony  with  Plymouth. 

Coddington,  in  England,  had  his  petition  for  his  proposed  grant  before  the 
Committee  of  Admiralty  on  March  20,  1650.  There  he  was  finally  met  by 
Edward  Winslow,  as  agent  of  Plymouth  Colony,  claiming  that  the  territory, 
for  which  Coddington  was  seeking  a  charter,  was  within  the  Colony  of 
Plymouth.  There  were  general  postponements  of  hearings  and  hearings  had, 
and  on  the  17th  of  April,  1650,  the  board  of  Admiralty  found  against  the  con- 
tention  of  Winslow,  and  certified  to  the  Council  of  State  that  it  found  nothing 
why  the  petition  of  Coddington  should  not  be  ^ranted. 
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The  matter  of  the  petition  came  up  before  the  Council  of  State  on  April 
3,  165 1,  when  the  prayer  of  Coddington's  petition  was  granted,  and  the 
commission  to  him  as  governor  was  ordered  to  be  issued. 

In  obtaining  this  commission,  it  is  not  impossible  that  Coddington  made 
representations  to  obtain  this  grant  as  strong  or  stronger  in  his  favor  than  the 
facts  would  warrant  him  in  doing. 

Armed  with  this  grant  and  commission,  Coddington  returned  to  Newport 
in  August,  165 1,  and  attempted  to  put  his  new  government  in  operation.  He 
had  his  officers  appointed,  and  was  probably  ready  to  proceed  under  the 
government  about  October  i,  165 1. 

The  body  of  the  people  of  the  island,  embracing  a  majority  of  the  free- 
men, determined  not  to  submit  to  the  Coddington  government. 

In  November,  165 1,  when  Coddington  attempted  to  put  his  government  in 
force,  Providence  and  Warwick  attempted  to  reorganize  their  government 
under  the  charter,  which  Coddington's  commission  had  vacated  in  its  operation 
upon  the  island  towns.  Here  the  old  question  upon  which  Gorton,  had  made 
so  much  trouble  in  the  colonies,  before  the  adoption  of  the  charter,  was 
again  raised,  and  Warwick  became  very  refractory  and  troublesome  about 
the  new  organization  ;  while  a  large  proportion  of  the  people  of  Newport 
and  Portsmouth  forcibly  resisted  the  Coddington  government.  Mr.  Arnold 
has  probably  taken  the  date  of  the  suspension  of  the  Coddington  commission 
for  the  date  of  its  vacation  which  did  not  transpire  until  sometime  thereafter. 

At  this  time  England  was  at  war  with  the  United  Provinces,  and  shortly 
anterior  to  the  return  of  Coddington,  in  obedience  to  authority  from  the  home 
government,  Rhode  Island,  upon  application  of  the  inhabitants  of  the  east  end 
of  Long  Island,  some  of  whom  had  been  exiled  from  Massachusetts,  and  some 
had  gone  from  Rhode  Island,  had  commissioned  privateers  to  go  against  the 
Dutch  and  Indians,  who  were  in  possession  of  the  west  end  of  Long  Island, 
and  were  at  war  with  the  New  England  emigrants  at  the  east  end  of  that 
island.  These  privateers  no  doubt  were  very  enterprising  and  aggressive. 
Plymouth  and  Massachusetts,  and  Peter  Stuyvesant,  then  Governor  of  New 
York,  all  complained  that  the  Rhode  Islanders  had  made  captures,  not  lawful 
prizes  of  war.  Stuyvesant  came  on  to  Newport — while  the  Coddington 
party  were  trying  to  govern  the  colony — and  made  charges  against  the 
privateers,  and  Coddington  was  about  to  hold  a  court  in  his  own  house  on 
Marlboro'  Street,  when  the  populace  under  the  lead  of  Richard  Morris,  an 
old  soldier  in  the  low  countries,  and  who  had  had  command  of  the  fort  in 
Boston,  before  he  was  sent  away  from  that  place,  entered  the  house  and  broke 
up  the  court.  Stuyvesant  offered  to  bring  a  force  from  New  York  to  assist 
Coddington,  in  establishing  and  maintaining  his  government,  but  this  offer 
was  declined  by  Coddington.     Unfortunately  the  records  of  the  Coddington 
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government  with  the  colonial  records  for  this  period,  upon  the  passage  of  an 
act  of  oblivion,  upon  the  settlement  of  the  diflerences  arising  out  of  this 
affair,  were  cut  out  of  the  record  book  and  destroyed. 

Sixty-five  freemen  from  Newport  and  forty-one  freemen  from  Portsmouth, 
a  majority  of  all  the  freemen  from  each  town,  appointed  Dr.  John  Clark  as 
their  agent  to  go  to  England  to  procure  a  revocation  of  the  Coddington  grant 
and  commission ;  and  Providence  and  Warwick  commissioned  Roger 
Williams  to  go  to  England  to  procure  a  confirmation  of  their  charter, 
November  4,  1651. 

William  Dyer  appears  to  have  gone  abroad  with  Clarke  and  Coddington, 
without  any  special  appointment,  but  as  representing  himself  only. 

April  8,  1652,  the  petition  of  the  free  purchasers  of  Rhode  Island  was 
before  the  Council  of  State  and  referred  to  the  Committee  on  Foreign  Affairs, 
with  direction  to  investigate  the  facts  and  report  thereon.  The  same  subject 
was  again  referred  to  the  Committee  on  Foreign  Affairs  by  the  Council  on 
the  29th  of  the  following  September. 

February  15,  1654,  the  petitions  of  John  Clarke  on  behalf  of  the  inhabi- 
tants of  Rhode  Island,  together  with  the  rest  of  the  colony  of  Providence 
Plantations  in  Narragansett  Bay,  were  referred  to  Lord  Viscount  Lisle,  Sir  A. 
Ashley  Cooper,  Sir  Charles  Woolsey,  Colonel  Montague,  or  any  two  of  them. 

Pending  the  petition  of  the  Colony  for  the  revocation  of  the  Coddington 
Commission,  the  Colony  received  a  letter  from  Roger  Williams  (September 
8,  1652,)  saying  that  the  Council  of  State  had  granted  leave  to  ;he  Colony  to 
go  on  under  the  charter  until  the  controversy  about  the  Coddington  commis- 
sion was  decided  ;  and  says  Arnold,  on  the  2nd  of  October,  1652,  by  the 
order  of  the  Council,  the  commission  of  Coddington  was  suspended,  and  the 
towns  were  again  directed  to  unite  under  the  charter  of  1643  (Sec.  i  Arnold 
History,  Rhode  Island,  page  242). 

William  Dyer  was  the  bearer  of  letters  from  Williams  and  Clarke  and  from 
the  Council  of  State.  He  arrived  from  England  on  February  18,  1652  and 
at  once  notified  the  towns  of  the  action  of  the  Council  of  State. 

The  island  towns  continued  to  hold  their  assemblies  under  the  charter,  and 
Providence  and  Warwick  continued  to  do  the  same  up  to  August  31,  1654, 
when  the  commissioners  of  the  four  towns  agreed  upon  a  re-union  of  all  the 
towns  and  thereafter  they  proceeded  unitedly  to  act  under  their  charter. 

Roger  Williams  had  returned,  but  John  Clarke  remained  in  England  for 
the  purpose  of  obtaining  a  more  ample  charter.  He  continued  there  until 
the  death  of  Cromwell,  through  the  short  protectorate  of  Cromwell's  son, 
Richard,  and  until  the  restoration  of  Charles  II. 

Another  occurrence  is  said  to  have  taken  place  under  the  Coddington 
regime.      Coddington  had  a  country  house  located  on  the  northerly  part  of 
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"  Rocky  Farm."  A  man  by  the  name  of  Nathaniel  Dickens  was  a  tenant 
of  a  house  belonging  to  Partridge,  to  whom  I  have  already  referred. 
Partridge  wanted  to  get  possession  of  his  house,  and  obtained  a  judgment  and 
execution  out  of  the  Coddington  court  for  possession  of  the  house.  The 
execution  was  delivered  to  the  officer  for  service,  the  officer  anticipating 
trouble  in  the  execution  of  his  precept,  served  the  process  by  removing 
Dickens  from  the  house  in  the  early  morning,  before  sunrise,  and  gave  pos- 
session of  the  house  to  Partridge.  Partridge  and  his  son  took  possession  but 
the  populace,  when  they  were  made  aware  of  the  facts  of  the  case, 
determined  to  reinstate  Dickens  in  possession  of  his  house.  Partridge  and 
his  son  were  armed,  when  the  populace  made  a  demonstration  before  the 
house.  Partridge  warned  the  people  that  he  and  his  son  were  there  to 
defend  his  property,  and  that  they  would  shoot  any  person,  who  attempted 
to  forcibly  dispossess  them  of  his  estate.  The  mob  moved  on,  and  young 
Partridge  discharged  his  piece  at  the  crowd  and  killed  one  of  their  number. 
The  mob  went  and  got  a  cannon  and  brought  it  to  discharge  against  those 
in  the  house.  Partridge,  upon  this  demonstration,  surrendered.  Coddington 
was  sent  for  at  his  farm  and  came  into  town,  and  tried  to  pacify  the  people. 
The  people  demanded  that  he  should  organize  a  court  and  try  young  Partridge 
for  murder.  This  was  a  strangely  inconsistent  demand,  for  they  were  resisting 
the  validity  of  the  very  government,  the  power  of  which  they  invoked, 
Coddington  refused  to  try  young  Partridge — the  crowd  called  a  town  meeting, 
tried  Partridge  for  murder,  found  him  guilty  and  by  the  order  of  the  town 
meeting,  executed  him. 


^ 
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October  i8,  1660,  the  General  Court  of  the  Colony  issued  a  new  commis- 
sion to  Clarke,  to  apply  to  Charles  II  for  a  new  charter. 

Under  this  commission,  Clarke  presented  two  petitions  to  the  King  in  be- 
half of  the  Colony  for  a  charter.  These  petitions,  as  they  are  copied  into  the 
Colonial  Records  are  without  date,  but  considering  the  date  of  Clarke's  com- 
mission, and  the  date  of  the  charter,  they  were  probably  presented  in  1662. 

In  the  second  of  these  petitions,  occurs  the  remarkable  passage,  which  was 
incorporated  into  the  charter,  "and  they  have  it  much  on  their  hearts  (if  they 
may  be  permitted)  to  hold  forth  a  lively  experiment,  that  a  flourishing  civil 
state  may  stand,  and  best  be  maintained,  and  that  among  English  spirits, 
with  a  full  liberty  in  religious  concernments  and  that  true  piety,  rightly 
grounded  upon  gospel  principles,  will  give  the  best  and  greatest  security  to 
true  sovereignty,  and  will  lay  in  the  hearts  of  men  the  strongest  obligations 
to  truer  loyalty  ;  to  which  end  we  are  humbly  bold.  Royal  Sire,  to  present  to 
your  Majesty,  this  our  first  and  second  address." 

The  charter,  as  prepared  for  the  signature  of  the  King,  contained  such 
extraordinary  provisions,  that  the  King's  ministers  of  state  were  surprised 
that  his  Majesty  should  give  it  his  royal  sanction  ;  but  the  resolute  and 
determined  manner  of  the  King,  silenced  their  opposition,  and  the  King  affixed 
his  royal  signet  to  the  parchment. 

Graham,  the  Scotchman,  with  considerable  severity,  condemned  Clarke  for 
the  representations  contained  in  the  petitions  to  the  King  for  this  charter  and 
Palfrey  and  Massachusetts  writers  have  echoed  Graham's  censures. 

The  charges  of  Graham,  and  of  the  reporters  of  his  calumny,  were  ground- 
less. The  petitions  of  Clarke  told  the  story  of  the  settlement  and  history  of 
the  Colony  in  its  simplest  form— how  the  early  settlers  of  Rhode  Island  were 
exiled  from  England  for  conscience  sake,  and  how,  for  a  similar  cause,  they 
were  exiled  from  Massachusetts  ;  that  they  took  up  their  abode  in  the  midst 
and  were  well  received  by  the  most  powerful  tribe  of  Indians  in  New  England  ; 
that  they  organized  a  government  among  themselves  and  maintained  it  for 
some  years,  when  they  applied  to  Charles  I  for  a  charter,  which  was  granted 
by  the  Council  of  State;  under  which  they  enjoyed  many  privileges;  that 
obstructions  arose  under  the  charter  by  neighboring  colonies  intruding  upon 
their  boundaries;  that  upon  the  restoration  of  Charles  II,  they  caused  the 
fact  of  his  restoration  to  be  proclaimed  in  all  the  colonies  and  ordered  all  writs 
to  be  issued  in  the  King's  name. 
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These  were  the  grounds  of  the  application  and  every  one  of  them  is  a  well 
authenticated  fact  in  the  history  of  the  Colony,  Cromwell  was  not  well  affect- 
ed towards  the  Colony.  True  he  held  interesting  conversations  with  Roger 
Williams,  but  it  is  also  true,  that  a  son  of  Governor  Leverett  of  Massachu- 
setts was  upon  Cromwell's  staff;  and  when  Cromwell  was  asked  to  interpose 
his  authority  to  protect  the  Rhode  Islanders  from  the  aggressions  of  its 
more  powerful  neighbor,  Cromwell  told  the  Rhode  Islanders  in  effect  that 
they  must  obey  the  laws  and  orders  of  Massachusetts.  And  when  he  was 
appealed  to,  to  revoke  Coddington's  commission,  he  only  found  time  after 
the  lapse  of  a  long  period  to  say  to  the  Rhode  Islanders,  "  go  on  under  your 
charter,  I  have  not  time  to  look  into  your  matter  now,  I  will  consider  it  when 
more  at  leisure." 

The  charter  arrived  in  Boston,  and  was  brought  to  Newport,  where  the 
assembled  commissioners  were  in  session.  A  time  had  been  appointed  for 
receiving  the  charter,  and  the  freemen,  according  to  the  manner  of  the  time, 
had  been  notified  to  be  present  to  receive  it.  The  General  Court  met  and 
adjourned  for  the  meeting  of  the  freemen.  At  the  meeting  Benedict  Arnold, 
then  President  of  the  Colony,  was  chosen  moderator.  The  record  then  re- 
cites, "  at  a  very  great  meeting  and  assembly  of  the  freemen  of  the  Colony 
of  Providence  Plantations,  at  Newport  in  Rhode  Island,  in  New  England, 
November  24,  1663,  the  assembly  being  legally  called  and  orderly  met  for  the 
solemn  reception  of  his  Majesty's  gracious  Letters  Patent  unto  them  sent, 
and  having  in  order  thereto  chosen  President  Benedict  Arnold  moderator  of 
the  assembly,"  it  was  ordered  and  voted  neviine  contradicentc : 

"  That  the  charter  be  read,  which  accordingly  was  done  with  good  delivery 
and  attention,  and  the  most  humble  thanks  of  this  Colony  unto  the  gracious 
sovereign  lord.  King  Charles,  the  second  of  England  for  the  high  and  inesti- 
mable, yea,  incomparable  grace  and  favor  unto  the  Colony,  in  giving  these  his 
gracious  Letters  Patent  unto  us,  thanks  may  be  presented  and  returned  by 
the  governor  and  deputy  governor  in  behalf  of  the  whole  Colony." 

They  received  their  charter  from  the  King  and  in  imitation  of  the  example 
of  King  David,  they  called  the  people  together  after  its  receipt,  not  at  He- 
bron, but  at  Newport,  to  have  it  submitted  to  them  for  their  acceptance  and 
the  approval  of  its  contents.  The  people  after  the  manner  of  the  ancient 
Israelites  gladly  accepted  the  boon  tendered  them  and  the  charter  abided 
with  them  as  their  fundamental  law  for  one  hundred  and  seventy-nine  years. 

Charles  II  was  in  the  frequent  receipt  of  very  large  bribes  from  Louis  XIV 
of  France  as  was  afterwards  his  brother  James  II.  The  object  in  giving 
these  bribes  was  to  induce  England  to  become  a  convert  to  the  See  of 
Rome.  The  object  of  these  kings  in  receiving  the  bribes  was  to  render  them 
independent  of  Parliament. 
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Cardinal  Woolsey  in  his  time  received  still  larger  bribes  from  continental 
princes  for  which  he  stipulated  to  influence  the  King  in  some  cases  to  support 
both  sides  of  the  same  controversies.  These  bribes  were  increased  until  it  is 
said  that  the  Cardinal's  income  from  these  sources  was  larger  than  the  income 
of  the  Crown.  Charles  and  his  brother  James  were  secretly  in  sympathy  with 
the  Church  of  Rome,  and  because  of  this,  he  was  the  more  easily  inclined  to 
grant  religious  liberty  in  the  charter  of  Rhode  Island,  that  he  might  thereby 
inflict  a  wound  upon  the  prevailing  sectaries  of  New  England. 

When  the  Assembly  resumed  its  session  upon  the  adjourment  of  the  meet- 
ing of  the  freemen  the  following  declaration  of  rights  of  the  people  of  the 
Colony  was  adopted,  viz  : 

"  No  free  man  shall  be  taken  or  imprisoned  or  be  deprived  of  his  freehold 
or  liberty,  or  free  customs,  or  outlawed,  or  exiled,  or  otherwise  destroyed, 
nor  shall  be  passed  upon,  judged  or  condemned,  but  by  the  lawful  judgment 
of  his  peers,  or  by  the  law  of  this  Colony  ;  and  that  no  aid,  tax,  tollage,  or 
custom,  loan,  benevolence,  gift,  excise  duty,  or  imposition  whatsoever,  shall 
be  laid,  assessed,  imposed,  levied  or  required  of  or  on  any  of  his  Majesty's 
subjects  within  this  Colony,  or  upon  their  estates  upon  any  manner  of  pretense 
or  color  whatsoever,  but  by  the  act  of  the  General  Assembly  of  this  Colony  ; 
and  that  no  man,  of  what  estate  and  condition  soever,  shall  be  put  out  of 
his  lands  and  tenements,  nor  taken,  nor  imprisoned,  nor  disinherited,  nor 
banished,  nor  any  ways  destroyed  or  molested,  without  being  for  it  brought 
to  answer  by  due  course  of  law,  and  that  the  rights  and  privileges  granted  to 
this  Colony  by  his  Majesty's  charter  be  entirely  kept  and  preserved  to  his 
Majesty's  subjects  residing  in  and  belonging  to  the  same." 

A  material  provision  of  this  act  of  the  Assembly  upon  the  acceptance  of 
the  charter  was  little  more  than  a  transcript  of  a  similar  provision  of  the 
code  of  1647,  which  read  as  follows,  viz  :  "No  General  Assembly  shall  have 
power  to  constitute  any  laws  for  the  binding  of  others,  or  to  ordain  officers 
for  the  execution  thereof,  but  such  as  are  founded  upon  the  charter  and  rightly 
derived  from  the  General  Assembly  lawfully  met  and  orderly  managed." 

In  this  code  was  embraced  the  act  of  Newport,  defining  the  nature  of  the 
government  as  follows  : 

"  It  is  agreed  by  the  present  General  Assembly  thus  incorporated  and  by 
the  present  act  declared,  that  the  form  of  government  established  in  Provi- 
dence Plantations  is  democratical ;  that  is  to  say,  a  government  held  by  ye  free 
and  voluntary  consent  of  all,  or  the  greater  part  of  the  free  inhabitants." 
There  was  nothing  in  either  of  the  charters  that  reserved  any  legislative 
power  to  the  King  and  Parliament,  and  nothing  inconsistent  with  the  right 
of  the  Colony  to  establish  this  form  of  government." 

Had  it  not  been  for  the  grant  of  the  charter  of  1663,  a  serious  question 
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might  have  arisen  as  to  the  validity  of  the  charter  of  1643.  At  that  period 
of  the  history  of  the  English  law,  the  granting  of  colonial  charters  was  in  the 
King,  as  it  would  have  been  strongly  contended  jura  sunnna  imperii  in  right 
of  supreme  dominion  over  the  subject  independent  of  any  act  of  Parliament, 
and  not  in  Parliament.  The  Parliament  had  usurped  the  power  of  the 
Crown  and  had  created  a  commission  to  discharge  the  duties  which  were  de- 
volved upon  the  King  in  reference  to  the  colonies.  The  Lord's  commission- 
ers were  in  the  exercise  of  a  de  facto  power  derived  from  a  limited  revolu- 
tionary government,  which  authority  might  have  involved  the  charter  of  1643 
upon  the  restoration  of  the  King.  This  question  will  hereafter  be  considered 
in  its  more  appropriate  connection. 

The  Assembly  at  this  its  first  session  under  the  charter,  adopted  the  charter 
and  ordered  it  to  be  recorded  for  themselves  and  for  posterity.  It  excused 
its  not  meeting  sooner  then  March  ist  after  the  arrival  of  the  charter  by  say- 
ing, it  was  on  account  of  the  "  state  of  the  weather."  It  appointed  a  com- 
mittee to  examine  the  laws  and  to  report  to  be  stricken  out  all  laws  incon- 
sistent with  the  charter ;  confirmed  in  their  privileges  all  of  the  then  exist- 
ing freemen  of  the  colony,  and  the  next  year  provided  that  the  freemen 
might  send  in  to  the  election  for  general  ofificers  their  votes  by  proxy  instead 
of  coming  to  Newport  to  cast  their  votes  for  those  ofificers  in  person. 

The  boundary  questions  with  Connecticut  and  Massachusetts  sorely  per- 
plexed the  Rhode  Island  colonists.  Edward  Hutchinson,  afterwards  killed  by 
the  Indians  in  western  Massachusetts,  William  Hudson  and  Amos  Richardson 
from  Massachusetts  were  persistent  in  their  efforts  to  settle  on  what  was  known 
as  the  Atherton  purchase  in  the  Narragansett  country.  Hudson's  house,  erect- 
ed on  this  purchase,  was  repeatedly  pulled  down.  Richard  Smith  senior,  and 
others  in  the  same  neighborhood  were  anxious  to  give  in  their  allegiance  to 
Connecticut.     These  controversies  were  long  continued  and  very  troublesome. 

Under  the  Rhode  Island  charter  of  1663,  the  neighboring  colonies  had  no 
right  to  invade  the  territory  of  Rhode  Island  to  prosecute  a  war  with  the 
Indians.  Yet  soon  after  the  commencement  of  Philip's  war,  in  December, 
1675,  the  military  forces  of  Massachusetts  and  Plymouth,  (with  whom  com- 
panies under  Captain  Arthur  Turner,  and  Andrew  Edmunds  united)  followed 
the  Indians  through  the  northerly  part  of  the  State  and  would  probably 
have  crushed  the  war  in  its  beginning  had  it  not  been  for  the  want  of  fore- 
sight and  inefificiency  of  their  commander. 

Though  Rhode  Island  hesitated  to  have  the  colonies  embark  in  that  war, 
it  made  no  objection  to  the  invasion  of  its  territory  by  those  engaged  in 
prosecuting  it,  and  suffered  much  in  the  loss  of  life  and  property  from  the  war. 

The  King's  commission,  composed  of  Carr,  Cartwright  and  Maverick  that 
was  sent  over  to  investigate  the  affairs  of  the  colonies  in  1664,  and  that  gave 
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the  Massachusetts  so  much  trouble,  was  received  with  favor,  and  was  favor- 
ably impressed  with  Rhode  Island,  so  favorably  impressed,  that  Sir  Robert 
Carr  made  an  application  to  the  Crown  for  a  grant  of  the  parcel  of  land 
extending  along  the  west  shore  of  Narragansett  Bay  from  Coweset  inlet,  at 
what  is  now  Apponaug,  the  outlet  of  the  narrow  river  on  the  south  line  of 
what  was  claimed  as  "the  Boston  grant  "  but  Carr  died  soon  after  his  landing 
at  Bristol,  England,  and  no  more  has  been  heard  of  his  grant. 

In  the  attempt  to  vacate  the  charter  in  January,  1686-7,  during  the  exis- 
tence of  the  government  of  Sir  Edmund  Andros,  the  colony  assumed  an 
attitude  of  non-resistance.  Andros  contented  himself  with  breaking  the  seal 
of  the  charter  and  left  it  in  possession  of  the  Colony.  After  the  retirement 
of  Andros,  the  Colony  resumed  its  charter,  re-established  its  government  and 
proceeded  under  its  charter  as  if  Andros  had  never  been  in  the  colonies,  and 
in  this  proceeding  the  colonists  were  justified  on  the  ground  that  this  Colony 
had  never  been  deprived  of  its  charter. 

The  Colony  was  subjected  to  severe  trials  in  the  wars  of  King  William, 
Queen  Ann  and  King  George.  To  meet  the  exigencies  of  Queen  Ann's  war, 
the  Colony  resorted  to  the  expedient  of  issuing  paper  money,  a  precedent 
which  brought  a  great  harvest  of  evil  upon  the  Colony. 

At  the  session  of  the  Assembly  in  1664,  it  was  determined  that  the  assistants 
should  sit  apart  from  the  deputies  in  the  General  Assembly. 

In  1680,  an  appeal  was  allowed  from  any  judgment  of  the  court  of  trials  by 
any  aggrieved  party  to  the  General  Assembly. 

In  168 1,  the  Governor  and  Council  established  a  naval  office  in  Newport  into 
which  all  masters  or  commanders  of  ships  or  other  decked  vessels  were  required 
upon  their  arrival  in  any  harbor  or  port  within  the  jurisdiction,  to  make  their 
appearance  and  make  entry  of  their  respective  ships  or  vessels  and  their  load- 
ing, and  to  give  bond  according  to  the  act  of  Parliament.  In  1682,  this  act  of 
the  Governor  and  Council  was  approved  of  and  made  an  act  of  the  Assembly. 

At  the  same  session  it  was  voted  "that  the  charter  from  His  Majesty  con- 
cerning trade  and  navigation  presented  in  the  Assembly  by  Mr.  Francis  Brin- 
ley,and  committed  to  the  recorder's  keeping,  shall  by  the  recorder  be  deliv- 
ered unto  the  Governor,  to  be  kept  with  the  charter  of  the  Colony."  The 
oath  of  the  general  officers  was  now  enlarged,  so  as  to  embrace  the  faithful 
execution  of  the  navigation  and  trade  act. 

The  Governor  was  given  power  to  appoint  the  naval  officers  in  1682. 

In  1683,  the  Colony  seized  the  bark,  White-wood,  as  a  privateer,  (probably 
as  pirates)  and  sent  the  crew,  with  the  exception  of  one  negro,  who  had  given 
information  of  a  plot  to  murder  the  Governor,  to  Virginia  for  trial. 

In  1683,  Governor  Canfield  of  New  Hampshire,  came  to  Rhode  Island  and 
attempted  to  execute  a  commission  in  the  Colony.     He  and  his  party  met  at 
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Richard  Smith's  trading  house  for  this  purpose,  August  22,  1683.  Canfield 
denied  the  authority  of  the  Governor  and  Assembly  to  require  his  authority 
for  proceeding  with  the  business  of  his  commission,  whereupon  the  Governor 
and  Assistants  issued  a  writ  of  prohibition  against  the  execution  by  Canfield 
of  any  authority  in  the  Colony.  Canfield  and  his  associates  remained  at 
Smith's  for  two  days,  after  which  they  departed  from  the  Colony  and  made  a 
strong  report  to  the  home  government  against  the  right  of  Rhode  Island  to 
the  Narragansett  country.  The  Colony  sent  letters  to  the  King  and  to 
the  Board  of  Trade  for  the  plantations,  setting  forth  as  reasons  for  not  appear- 
ing before  the  Canfield  commission,  that  the  commission  refused  to  acknowl- 
edge the  authority  of  Rhode  Island  and  to  exhibit  its  own  authority. 

A  difference  of  opinion  arose  between  the  colonial  authorities  during  the 
last  decade  of  the  seventeenth  century  as  to  the  power  of  the  home  govern- 
ment to  appoint  of-ficers  of  the  customs,  and  as  to  the  power  of  that  government 
to  supervise  the  laws  of  the  Colony.  The  Earl  of  Bellemont,  and  others, 
from  time  to  time  were  sent  over  from  England,  in  the  language  of  Colonel 
Barre  "to  spy  out  the  liberties  of  the  colonists."  The  reports  of  these  agents 
were  generally  adverse  to  the  Colony.  One  of  them  reported  that  the  Colony 
was  conducted  "  much  as  if  it  was  without  the  King's  dominions."  The  con- 
test over  the  appointment  of  the  oflficers  of  the  Court  of  Admiralty,  and  of 
the  customs  continued  with  the  alternate  success  and  defeat  of  each  party  up 
to  the  Revolution.  The  colonial  authorities  maintaining  the  jurisdiction 
of  the  common  law  courts  to  issue  writs  of  prohibition  to  the  Admiralty. 

The  commerce  of  the  Colony  was  greatly  expanded,  notwithstanding  the 
prevalence  of  war,  during  the  early  part  of  the  eighteenth  century.  At  the 
breaking  out  of  the  Spanish  war  in  1739,  in  which  France  united  with 
Spain  in  1744,  new  demands  were  made  upon  the  Colony  and  the  field  of  its 
maritime  operations  was  enlarged. 

The  prominence  which  Newport  had  already  attained  in  maritime  enterprise 
and  the  facilities  for  ship-building,  which  the  Colony  then  afforded,  the  fact, 
that  one  who  had  been  reared  in  Newport  was  then  the  first  Lord  of  the 
British  Admiralty,  Sir  Charles  Wager,  and  the  then  pending  controversy  with 
Massachusetts  about  the  eastern  boundary  of  the  Rhode  Island  Colony,  with 
the  prospect  of  gain  from  privateering,  and  from  a  commerce  in  war  time 
with  the  West  Indies  and  the  Spanish  main,  brought  to  the  government  the 
duty  of  practicing  and  administering  the  Admiralty  law.  Numerous  priva- 
teers were  commissioned,  an  expedition  was  fitted  out  to  go  against  Havana, 
another  later  on  was  fitted  out  to  go  to  Louisburgand  considerable  land  forces 
were  raised  for  the  defence  of  the  northern  frontier. 

In  the  meantime  George  II  appointed  a  commission  headed  by  Cadwallader 
Holden  to  hear  and  determine  the  boundary  case  with  Massachusetts.     This 
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commission  heard  the  case,  and  decided  so  far  in  favor  of  Rhode  Island,  as 
to  extend  the  jurisdiction  of  Rhode  Island  over  five  towns  along  the  eastern 
border  of  the  Colony,  with  the  "  Attleboro  gore."  This  decision  was 
appealed  from,  but  was  confirmed  by  the  King  and  Council  in  1646.  During 
the  period  of  this  war,  the  business  enterprises  of  Rhode  Island  were  generally 
successful,  and  the  efificient  aid  afforded  by  the  Colony  to  the  home  govern- 
ment, induced  that  government  to  leave  to  the  Colony,  the  management  of 
its  own  affairs,  without  much  interference. 

A  war  again  broke  out  between  England  and  France  in  1754,  and  the  Colony 
was  again  called  upon  to  aid  the  home  government ;  the  colony  responded 
with  alacrity  and  sent  each  year  during  the  war  a  very  large  force,  considering 
the  population  of  the  Colony,  to  the  defence  of  the  northern  frontier.  This 
war  expelled  the  French  from  the  northern  colonies  and  its  termination 
seemed  to  give  a  promise  of  repose  to  the  colonies  and  to  the  English  people. 
The  war  had  involved  England  and  this  Colony  in  very  large  expenditures, 
England  in  an  evil  hour,  in  1763,  proposed  to  renew  what  was  known  as  the 
Sugar  Act,  against  which  the  Rhode  Island  Colony  had  earnestly  protested 
upon  its  passage,  some  thirty  years  before,  in  1733,  on  the  ground,  that  the 
passage  of  the  act,  and  its  enforcement  in  Rhode  Island  would  be  a  violation 
of  its  charter.  This  Sugar  Act  as  amended,  was  an  act  for  the  regulation  of 
the  trade  of  the  colonies,  and  was  intended  to  confine  their  trade  exclusively 
to  England.  At  the  time  of  the  passage  of  the  Sugar  Act,  1733,  the  protest 
of  Rhode  Island  was  refused  a  reception  by  Parliament,  on  the  ground  that 
it  denied  the  jurisdiction  of  Parliament  to  legislate  for  the  colonies.  Perhaps 
this  was  the  first  time  that  the  jurisdiction  of  Parliament  to  legislate  for  any 
American  Colony  was  distinctly  challenged.  This  act  cut  off  the  trade  of  the 
colonies  with  the  West  Indies,  the  Spanish  Main  and  continental  Europe,  and 
operated  very  harshly  in  Rhode  Island,  then  largely  engaged  in  commerce 
with  the  prohibited  countries.  Parliament  also  passed  laws  prohibiting 
manufacturing  in  America  and  the  carrying  on  of  mechanical  industry. 

The  contention  of  the  colonies  with  the  British  government,  gradually 
developed,  was  based  upon  the  idea  whether  their  chartered  rights  were  de- 
pendent upon  and  were  derived  from  the  prerogatives  of  the  Crown,  or  were 
dependent  upon  the  supremacy  of  Parliament?  Upon  this  question  there 
appears  to  have  been  a  difference  of  opinion  among  English  lawyers,  for  Sir 
John  Holt  is  reputed  to  have  said  that  "Virginia  is  a  conquered  country  and 
the  law  there,  is  what  the  King  pleases." 

The  bitter  contention  of  the  colonies  was  based  upon  the  early  idea  that 
the  title  of  the  King  of  England  to  the  jurisdiction  and  sovereignty  of  North 
America,  was  based  upon  the  right  of  discovery,  that  as  anciently  this  right 
to  newly  discovered  countries  inhered  in  the  Pope,  and  was  by  him  granted 
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to  the  sovereifTii  of  the  country  of  the  discoverer,  that  since  the  revolt  of 
England  from  the  jurisdiction  of  the  Pope,  that  the  rights  which  formerly 
devolved  upon  the  Pope,  thereafter  devolved  upon  and  became  a  prerogative 
of  the  KXng  Jure  personcB.  That  therefore  the  charters  granted  to  the  colonies 
by  the  King,  were  independent  of,  and  not  subordinate  to  the  Parliament, 
the  jurisdiction  of  which  was  limited  to  the  territory  within  the  realm.  That 
"  Parliament  therefore  had  no  jurisdiction  to  bind  the  colonies  in  any  case 
whatsoever,"  while  on  the  other  hand  the  contention  of  Parliament  was,  that 
"  it  had  the  power  to  bind  the  colonies  in  all  cases  whatsoever." 

Upon  this  question  the  parties  took  issue,  and  appealed  to  the  God  of  war 
for  its  decision. 

It  has  been  sometimes  stated  that  the  cause  of  the  revolution,  was  the 
taxation  of  the  colonies  by  England,  but  this  was  but  a  limited  application 
of  the  real  cause  of  the  revolt. 

The  people  of  Rhode  Island  cherished  their  charter  of  1663,  as  their  most 
precious  treasure  and  at  all  times  while  it  was  in  force,  stood  guard  and  kept 
watchful  vigil,  to  protect  its  provisions  from  any  infraction ;  hence  its  legis- 
lative history  at  short  interval's  is  studded  with  warnings,  and  protests  lest  its 
sacred  precincts  be  invaded.     It  was  the  bible  of  their  governmental  existence. 

For  a  century  after  the  settlement  of  Rhode  Island,  and  almost  a  century 
after  the  granting  of  the  charter  of  1643,  the  British  government  acquiesced  in 
the  exclusive  right  of  the  Colony  to  enact  its  own  laws  and  to  tax  its  own 
people,  and  acquiesced  in  the  acts  of  the  colonial  legislature,  passed  upon  the 
receipt  of  the  charter  of  1663,  of  which  that  government,  from  the  vigilance, 
which  from  the  history  of  its  dealings  with  the  Colony,  it  is  known  to  have 
exercised,  must  be  presumed  to  have  had  full  notice. 

The  Sugar  Act  of  1733  had  little  effect  in  the  colonies  for  it  was  practically 
ignored,  and  when  any  attempt  to  enforce  it  was  made,  it  was  frequently 
resisted  by  force  by  the  populace.  But  when  the  act  was  amended  and 
added  to  in  1763,  it  became  a  very  serious  burden  and  annoyance. 

The  Congress,  which  met  at  Albany  to  form  a  union  of  the  colonies,  on  the 
19th  of  June,  1754,  was  an  important  assemblage  and  it  was  suggestive  of  a 
firm  union  of  the  colonies,  but  had  its  recommendations  been  adopted  by  the 
concurrent  action  of  the  local  assemblies  and  the  British  government,  it  would 
have  long  postponed  the  American  revolution  and  the  independence  of  the 
colonies.  The  plan  proposed  by  Franklin  and  adopted  by  that  convention, 
proposed  a  union  of  the  colonies  to  be  presided  over  by  a  Governor-General, 
appointed  by  the  King,  who  should  have  an  absolute  power  of  veto  on  all 
laws  passed  by  the  united  colonies;  that  the  legislature  of  each  colony 
should  elect  triennially  a  Grand  Council  for  its  colony  of  not  less  than  two,  or 
more  than  seven  members  in  proportion  to  its  contributions  to  the  support 
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of  government  charges.  The  Governor-General  was  to  nominate  and  with 
consent  of  the  Council,  to  appoint  all  military  officers.  The  Council  was  to 
nominate  and  with  consent  of  the  Governor-General  to  appoint  all  civil  of^cers. 
No  money  was  to  be  paid  out  but  upon  the  joint  authority  of  the  Governor- 
General  and  of  the  Council.  Each  colony  was  to  retain  its  domestic  consti- 
tution, and  the  federal  government  was  to  regulate  all  questions  of  peace  or 
war  with  the  Indians,  the  affairs  of  trade,  and  the  purchase  and  sale  of  Indian 
land.  The  Grand  Council  was  to  meet  once  in  each  year,  and  not  to  remain 
in  session  more  than  six  weeks. 

Stephen  Hopkins,  was  a  representative  in  this  congress  from  Rhode  Island, 
and  unfortunately  approved  of  its  doings.  The  Connecticut  delegate  pro- 
tested against  its  doings,  as  did  the  colonial  legislatures  and  the  British 
government.  The  former,  because  the  plan  was  too  favorable  to  the  Crown, 
and  the  latter  because  it  was  too  favorable  to  the  colonies. 

The  passage  of  the  Stamp  Act  in  February,  1765,  added  to  the  excitement 
incident  to  the  commercial  regulations  of  1763,  set  the  Colony  of  Rhode  Island 
on  fire  with  resentment  against  the  home  government  and  from  the  time  of 
the  receipt  of  intelligence  of  its  passage  to  the  time  of  the  breaking  out  of 
the  revolution,  forcible  resistance  to  the  exercise  of  authority  by  British 
officers  within  the  Colony,  was  a  matter  of  frequent  occurrence. 

The  General  Assembly  at  its  May  session,  A.  D.  1765,  took  cognizance  of 
the  passage  of  the  Stamp  Act,  as  did  the  populace  in  the  following  August. 
The  Assembly  met  this  question  with  great  firmness,  and  passed  resolutions, 
after  "having  taken  into  the  more  serious  consideration  an  act  passed  by  the 
Parliament  of  Great  Britain,"  "that  by  the  charter,  granted  by  King  Charles 
II,  this  Colony  is  entitled  to  all  the  privileges  and  immunities  of  natural-born 
subjects,  to  all  intents  and  purposes  as  if  they  had  been  born  within  t/u-  realm 
of  England ;  that  His  Majesty's  liege  people  of  this  Colony  have  enjoyed 
the  right  of  being  governed  by  their  own  Assembly,  in  the  article  of  taxes 
and  internal  police,  and  that  the  same  hath  never  been  forfeited,  or  any  other 
way  yielded  up,  but  hath  been  constantly  recognized  by  the  King  and  people 
of  Great  Britain  ;  that  the  people  of  this  Colony  have  in  their  representative 
capacity,  the  only  exclusive  right  to  lay  taxes  and  imposts  upon  the  inhabi- 
tants of  this  Colony,  and  that  every  attempt  to  vest  such  power  in  any  person 
or  persons  whatever,  other  than  the  General  Assembly,  is  unconstitutional 
and  hath  a  manifest  tendency  to  destroy  the  liberties  of  the  people  of  this 
Colony;  that  His  Majesty's  liege  people,  the  inhabitants  of  this  Colony,  are 
not  bound  to  yield  obedience  to  any  law  or  ordinance  designed  to  impose  any 
internal  taxation  whatsoever  upon  them,  other  than  the  laws  or  ordinances 
of  the  General  Assembly ;  that  all  the  officers  in  this  Colony,  appointed  by 
the  authority  thereof  be,    and    they  are   hereby    directed  to   proceed  in    the 
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execution  of  their  respective  offices  in  the  same  manner  as  usual ;  and  that 
this  General  Assembly  will  indemnify  and  save  harmless  all  the  said  officers 
on  account  of  their  conduct  agreeably  to  this  resolution." 

Upon  the  reading  of  these  resolutions  one  is  in  doubt  whether  the  more 
to  admire  the  bold,  heroic  spirit,  which  animated  the  body,  which  passed  them 
or  the  exact,  clear,  and  terse  language  in  which  they  are  expressed.  The 
use  of  the  phrase  in  which  they  claim  the  same  rights  "as  if  they  had  been 
born  within  the  realm  of  England,"  shows  an  acuteness  of  perception  which 
would  hardly  be  expected  of  the  Rhode  Island  Assembly  in  that  early  stage 
of  the  controversy  and  the  full  meaning  of  which,  we  do  not  even  now  com- 
prehend until  we  are  informed  from  the  study  of  the  report  of  the  House  of 
Representatives  in  Massachusetts,  made  at  a  later  period  of  the  controversy, 
after  consulting  the  colonies  of  Maryland,  New  Jersey  and  New  York  to  as- 
certain the  causes  of  the  colonies  resistance  to  the  power  of  the  home  gov- 
ernment, and  in  which  they  finally  planted  their  case  upon  the  principles 
embodied  within  these  resolutions  of  the  Rhode  Island  Colony,  that  the  power 
of  Parliament  to  legislate  was  limited  in  its  operation  to  "  the  realm"  and  did 
not  extend  to  the  American  colonies. 

These  resolutions  stated  clearly  in  advance,  the  issue  upon  which  the  rev- 
olution was  fought. 

The  forcible  resistance  of  the  stamp  officers  in  Newport,  not  permitting 
any  stamps  to  be  sold  in  Rhode  Island,  the  assault  upon  the  British  marines,  and 
the  killing  of  Sparker  by  one  of  their  number,  at  the  foot  of  Mary  street ;  the 
assault  upon  the  collector;  the  firing  upon  the  Squirrel;  the  driving  of  the 
custom  officers  from  the  town  ;  the  affairs  of  the  "Maidstone"  and  of  the 
"  Liberty  "  at  Newport  and  of  the  destruction  of  the  Gaspee,  from  Providence, 
are  all  too  familiar,  and  too  accessible  elsewhere  and  are  hardly  cognate  enough 
to  the  subject,  under  consideration,  to  justify  the  giving  of  detailed  accounts 
of  these  adventures  in  this  place. 

In  1774,  while  the  proposition  was  under  consideration  to  amend  the  charter 
of  the  Colony  of  Massachusetts  Bay  abridging  the  powers  of  the  corporation 
very  materially,  the  bill  was  vigorously  combated  by  the  opponents  of  the 
ministry.  In  the  debate  it  was  alleged  that  this  act  "was  a  stretch  of  power 
unconstitutional  in  the  extremest  degree."  ■»  *  *  "  Charters  were  dan- 
gerous things  to  meddle  with  in  a  free  country."  It  was  by  attacking  the 
charters  of  the  great  corporations  in  England,  the  princes  of  the  Stuart  line 
had  rendered  themselves  odious,  and  kindled  a  spirit  of  discontent  among 
their  subjects,  that  paved  a  way  to  the  revolution.  Great  Britain  had  always 
expressed  a  peculiar  abhorrence  of  such  proceedings.  Why  should  she  hold 
them  less  disagreeable  to  the  colonies?  If  charters  were  sacred  in  England, 
they  were  equally  so  in  America.     They  were  the  foundation  stone  of  their 
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various  governments.  They  were  the  original  contract  between  the  parent 
state  and  its  foreign  settlements, — to  annul  them  was  to  dissolve  the  ties  by 
which  they  were  bound  to  Great  Britain."  (i  Andrews  Revolution,  page  I2l). 

To  understand  the  full  force  of  this  contention,  it  is  necessary  to  recur 
to  what  took  place  in  New  England,  and  in  Virginia  upon  the  happening  of 
the  Revolution,  which  drove  the  House  of  Stuart  into  exile.  Especially 
what  took  place  in  the  latter  colony,  where  it  was  contended  that  the  change 
of  dynasty  vacated  all  colonial  titles,  held  under  the  exiled  King  and  the  in- 
habitants were  subjected  to  making  large  contributions  to  the  ofificers  of 
the  new  government  to  obtain  confirmation  of  titles  to  their  estates. 

It  also  should  be  remembered  that  the  charters  of  the  American  colonies 
were  not  merely  public  corporations,  to  subserve  public  ends,  but  that  they 
were  essentially  private  corporations,  for  private  business  purposes,  clothed 
with  certain  public  duties.  The  precise  question  intended  to  be  raised  was, 
whether  the  abrogation  of  a  colonial  charter,  did  not  abrogate  the  property 
rights  acquired  under  the  charter?  Corporations,  even  in  the  present  day, 
have  rights  of  property,  and  a  property  in  rights  under  their  charters  and 
though  the  act  under  which  these  may  have  been  acquired,  may  be  subject 
to  amendment  or  repeal,  it  is  yet  doubtful  how  far  the  legislature  may  go 
under  this  reserved  power,  in  affecting  either  rights  of  property  or  property 
in  rights  without  encountering  the  restraints  that  it  is  taking  property  with- 
out due  process  of  law,  or  is  converting  property  without  compensation.  The 
case  of  the  New  York  Street  Railway  (in  N.  Y.  i)  is  instructive  in  the  rea- 
sons applicable  to  cases  involving  this  principle. 

Possibly  Parliament  attempted  to  assert  its  authority  in  Rhode  Island  less 
frequently  than  in  the  other  colonies,  and  it  is  at  the  same  time  probable 
that  from  the  time  of  the  granting  of  the  charter  up  to  the  revolution  that 
there  was  no  colony  that  was  more  presistent  in  opposition  to  Parliamentary 
interference  with  its  government  and  people  than  this  Colony.  At  times  it 
refused  to  qualify  the  officers  of  the  Court  of  Admiralty,  and  the  officer.^  of 
the  customs  ;  it  exercised  the  authority  to  fix  the  fees  of  these  officers,  and 
conferred  upon  the  colonial  courts  the  power  to  restrain  the  Admiralty  in 
exercising  its  jurisdiction  in  certain  cases  by  writs  of  prohibition.  Yet  at 
times  this  Colony  in  common  with  all  of  the  other  colonies  yielded  obedience 
at  intervals,  to  acts  of  Parliament,  but  this  obedience  was  a  qualified  obedi- 
ence and  not  an  unqualified  submission.  The  custom  laws,  and  the  officers 
appointed  to  execute  them  were  not  much  respected,  unless  indeed  at  times 
when  the  Colony  was  expecting  favors  from  the  home  government,  at  which 
times  the  people  of  the  Colony  by  their  energetic  action  gave  evidence  of  a 
commendable  sense  of  loyalty.  Thus  it  was,  upon  the  breaking  out  of  the 
Spanish  War,  the  Colony  enlisted  two  hundred  and  twenty-one  men  in  two 
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companies  who  went  against  Havana,  and  fitted  out  several  privateers  to  go 
against  the  Spaniards  for  at  this  time  the  claim  of  the  Colony  to  extend  its 
boundaries  on  its  eastern  border  to  taking  into  the  Colony  from  Massachusetts, 
"  the  five  towns  and  the  gore  "  was  pending.  When  the  Carr,  Cartwright 
and  Maverick  commission  came  over,  the  Colony  was  very  complacent  to  the 
King's  commissioners,  and  when  Andros  was  here,  they  acquiesced  in  his 
authority.  He  broke  the  seal  of  the  charter  and  handed  it  back  to  its  cus- 
todians. He  never  attempted  to  assert  in  Rhode  Island,  that  the  change 
wrought  by  the  English  government  in  the  revolution  of  1688,  had  vacated 
private  land  titles,  and  that  new  grants  of  their  lands  should  be  obtained 
from  him.  Thus  it  was  by  easing  the  ship  of  state  a  little,  as  it  was  approach- 
ing a  heavy  sea,  the  Colony  was  enabled  to  keep  afloat  until  it  passed  through 
the  storm  of  its  pupilage. 

In  June,  1774,  the  Colonial  Assembly  of  Rhode  Island  took  into  most  serious 
consideration  several  acts  of  Parliament  levying  taxes  upon  American  subjects 
without  their  consent ;  the  act  blocking  the  port  of  Boston,  and  the  deplorable 
state  of  all  the  other  colonies,  and  the  deplorable  state  to  which  they  them- 
selves would  be  reduced,  if  by  an  act  of  Parliament,  in  which  Americans 
have  not  a  single  voice,  and  without  their  being  heard,  they  may  be  divested 
of  property  and  deprived  of  liberty  ;  and  resolved,  in  favor  of  a  firm  and 
inviolable  union  of  all  the  colonies  in  councils  and  measures  to  consult  upon 
proper  measures  to  obtain  a  repeal  of  said  acts,  and  to  establish  the  rights 
and  liberties  of  the  colonies  upon  just  and  solid  foundations. 

They  appointed  Stephen  Hopkins  and  Samuel  Ward  to  represent  the 
people  of  the  Colony  of  Rhode  Island  in  a  convention  of  all  the  colonies, 
"to  consult  and  advise  with  representatives  of  the  other  colonies,  who  shall 
meet  in  such  Congress  upon  a  dutiful  Petition  and  Remonstrance  to  be  pre- 
sented to  the  King  as  the  voice  of  his  faithful  subjects  in  America,  setting 
forth  the  grievances  they  labor  under,  and  praying  his  interposition  for  their 
relief ;  and  that  they  also  consult  and  advise  upon  all  such  reasonable  and  law- 
ful measures  as  may  be  expedient  for  the  colonies  to  procure  a  redress  of 
their  grievances,  and  establish  their  rights  and  liberties." 

The  colonies  claimed  that  the  British  government  had  invaded  their  in- 
alienable rights,  which  were  not,  and  could  not  be  admitted  to  the  arbitra- 
ment of  civil  government  ;  that  it  had  violated  rights  secured  to  them  by  the 
British  Constitution,  including  the  English  Bill  of  Rights  and  Magna  Charta  ; 
that  it  had  violated  rights  secured  to  them  by  their  charters,  which  guar- 
anteed to  them,  not  only  the  benefit  of  public  corporations,  but  rights  of 
property,  and  a  property  in  rights. 
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CHAPTER  V. 


The  Revolutionary  war  perhaps  may  be  said  to  have  commenced  in  Decem- 
ber, 1774,  in  the  opinion  of  British  historians  of  that  war.  The  General  As- 
sembly of  Rhode  Island  then  ordered  the  seizure  of  the  armament  at  Fort 
George,  now  Fort  Wolcott,  in  the  harbor  of  Newport,  and  the  removal  of  the 
same  to  a  place  of  safety.  This  fort  had  been  armed  principally,  if  not  en- 
tirely by  the  British  government.  Stedman,  a  British  ofificer  in  the  Revolu. 
tion,  in  his  "  History  of  the  American  War,"  chapter  i,  page  3,  volume  i,  says, 
"As  soon  as  the  news  of  the  proclamation  (closing  the  port  of  Boston)  reached 
Rhode  Island  forty  pieces  of  cannon  of  different  sizes,  belonging  to  the 
Crown,  which  had  been  mounted  on  batteries  for  the  defence  of  the  harbor, 
were  seized  by  the  populace,  and  removed  into  the  country.  They  did  not 
hesitate  to  own  that  this  was  done  to  prevent  the  cannon  from  falling  into 
the  hands  of  the  King's  troops,  and  that  they  meant  to  use  them  against  any 
power  that  should  offer  to  molest  them.  By  the  assembly  of  this  province 
resolutions  were  also  passed  for  procuring,  "at  the  public  expense,  army  and 
military  stores,  wherever  they  could  be  obtained  and  for  training  the  militia 
in  military  exercises."  This,  it  should  be  borne  in  mind,  is  the  first  para- 
graph of  the  first  chapter  of  this  standard  British  history  of  the  revolution. 

Andrews,  another  British  historian  of  the  war  says  : 

"Newport  the  Capitol  of  Rhode  Island,  was  the  place  where  these  proceed- 
ings first  commenced.  Forty  pieces  of  cannon  mounted  on  the  batteries  that 
protected  the  harbor,  were  carried  off  by  the  inhabitants.  The  captain  of  a 
man-of-war,  having  waited  upon  the  Governor,  who  in  the  province  is  chosen 
by  the  Assembly,  to  inquire  into  the  cause  of  such  proceeding,  was  explicitly 
told,  that  the  people  "had  seized  them,  that  they  might  not  be  used  against 
themselves  by  the  British  forces  ;  and  that  they  intended  to  employ  them  in 
their  own  defence  against  any  one  that  should  attack  them."  i  Andrews  His- 
tory American  War,  page  282. 

This  was  an  offensive  act  against  the  Crown  by  authority  of  an  organized 
State.  The  acts  of  violence  against  the  ofificers,  and  property  of  the  Crown, 
which  had  heretofore  taken  place,  were  the  acts  of  individuals,  or  bodies  of 
individuals,  without  the  sanction  of  law,  to  resist  aggressions  of  the  Crown 
officers  upon  individual  rights  of  persons,  or  property,  or  for  pursuing  a  pol- 
icy which  was  at  variance  with  their  conceived  ideas  of  natural  justice. 
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CHAPTER  VI. 


The  effect  of  the  Revolution  upon  Rhode  Island,  beyond  greatly  impover- 
ishing its  people  reducing  their  physical  comforts,  and  depriving  its  people  of 
the  means  of  prosecuting  their  vocations,  was  but  slight. 

The  change  in  the  government  of  the  people  was  too  unimportant  to  be 
noticed  by  the  casual  observer.  The  State  virtually  declared  itself  an  inde- 
pendent sovereignty  on  May  4,  1776,  when  the  General  Assembly  struck  the 
name  of  the  King  from  its  statutes,  and  substituted  the  name  and  authority 
of  the  State  in  its  public,  and  judicial  proceedings  in  the  King's  place.  There 
was  no  law  on  its  statute  book,  after  this  act  was  performed,  inconsistent  with 
a  republican  form  of  government, — none  that  recognized  any  allegiance  or 
duty  to  any  other  State,  King,  Sovereignty  or  power.  Thus  it  was  that  while 
other  states  upon  the  treaty  of  peace  were  compelled  to  reorganize  their  gov- 
ernments, in  Rhode  Island  the  thread  of  loyalty  ivhich  bound  it  to  the  King, 
was  so  slender,  that  when  it  was  broken,  the  institutions  of  the  State  w^ere 
such  as  to  need  no  repair  to  keep  them  in  running  order. 

It  heartily  adopted  the  articles  of  confederation,  and  supported  the  confed- 
eration, while  it  existed,  and  after  all  of  its  confederates  had  withdrawn,  like 
a  solitary  mourner,  it  lingered  about  the  dead  body  of  the  idol  of  its  house- 
hold, after  all  others  had  retired. 

It  is  not  too  strong  an  expression  to  say  that  the  war  had  pauperized  the 
inhabitants  of  the  islands  of  Rhode  Island,  Jamestown  and  Block  Island,  and 
what  was  w^orse,  it  had  forced  most  of  the  inhabitants  of  these  places,  who 
had  they  remained  in,  or  returned  to  their  old  homesteads,  would  have  been 
most  able  to  have  infused  life  and  animation  into  these  places,  and  enabled 
them  to  recuperate  something  of  their  broken  fortunes,  to  seek  homes  else- 
where. 

In  1788,  Brissot,  the  Girondist,  while  in  exile  from  France,  visited  Newport 
and  recorded  in  his  book  a  description  of  the  place.  After  stating  what  New- 
port was  before  the  war,  he  said  ;  "Since  the  peace,  everything  is  changed  ; 
the  reign  of  solitude  is  only  interrupted  by  groups  of  idle  men  standing  with 
folded  arms  at  the  corners  of  the  streets;  houses  falling  to  ruin,  miserable 
shops,  which  present  nothing  but  a  few  coarse  stuffs,  or  baskets  of  apples, 
and  other  articles  of  little  value;  grass  growing  in  the  public  square  in  front 
of  the  court  of  justice,  rags  stuffed  in  the  windows,"  much  of  which,  this 
Frenchman  attributes  as  the  result  of    the  use  of  paper  money  in  the  Colony. 
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Dr.  Ezra  Stiles  was  the  pastor  of  a  church  in  Newport,  at  the  breaking  out 
of  the  war,  and  was  driven  from  the  town  by  the  British.  During  the  war  he 
had  been  made  President  of  Yale  College,  and  upon  the  return  of  peace,  he 
visited  Newport,  to  gather  the  remnants  of  his  scattered  congregation  and  ob- 
tain a  dismissal  from  his  pastorate.     He  made  this  entry  in  his  diary  : 

"  I  judge  that  about  three  hundred  dwelling  houses  have  been  destroyed 
in  Newport.  The  town  is  in  ruins,  but  with  Nehemiah,  I  could  prefer  the 
very  dust  of  Zion  to  the  gardens  of  Persia,  and  the  broken  walls  of  Jerusalem 
to  the  palaces  of  Shushan." 

The  pressure  of  want  upon  the  impoverished  populace,  taken  advantage  of 
by  men,  whose  broken  fortunes  and  infirm  moral  purposes  had  opened  to  them 
the  prospect  of  advantage  to  be  obtained  to  themselves  from  the  prevailing 
distresses  of  the  people,  induced  the  Legislature  to  pass  an  extraordinary 
measure  from  which  they  promised  that  the  much  needed  relief  would  come 
to  the  people.  This  act  provided  for  the  issue  of  100,000  pounds  in  paper 
bills  by  the  State.  These  bills  to  be  loaned  to  the  people  on  real  estate 
security  of  double  the  value  of  the  money  loaned.  The  loans  to  be  appor- 
tioned among  the  inhabitants  ()f  the  several  towns  in  proportion  to  the  State 
tax  paid  by  the  respective  towns.  The  loans  were  to  be  for  fourteen  years. 
The  first  seven  years  to  be  on  interest  at  the  rate  of  {o\xr  per  cent  per  annmn  ; 
no  interest  was  to  be  charged  for  the  last  seven  years  ;  but  that  one-seventh 
of  the  principal  loans  should,  during  the  latter  term,  be  annually  paid  to  the 
State  Treasurer.  The  said  bills,  when  issued  were  to  be  a  lawful  tender  for 
all  debts  due  or  to  become  due,  and  for  a  discharge  of  all  fines  and  forfeitures, 
judgments,  and  executions  due  or  to  become  due  of  every  kind  and  nature 
whatsoever.  If  any  creditor  refused  to  accept  said  bills  in  discharge  of  any 
debt  or  demand,  the  debtor  might  make  application  to  a  Justice  of  the  Su- 
preme Court,  or  to  a  Justice  of  an  inferior  court  in  the  county  where  the 
debtor  resided,  and  any  such  justice  should,  upon  such  application,  issue  a 
citation  to  the  creditor,  to  be  served  upon  him,  his  agent  or  attorney  or  to  be 
left  at  the  last  and  usual  place  of  abode  of  the  creditor,  and  upon  the  return 
of  the  citation,  if  the  creditor  did  not  appear  (?)  the  Judge  should  give  a  cer- 
tificate expressing  the  lodgment  of  the  money  and  the  lodgment  should  be 
deemed  a  sufficient  tender  for  every  purpose  of  the  act,  and  if  the  creditor 
did  not  apply  to  the  judge  for  the  money,  the  judge  should  cause  notice  of  its 
lodgment  to  be  published  in  a  newspaper  for  the  term  of  three  weeks,  and 
the  tender  should  be  a  sufficient  bar  to  all  actions  brought  to  collect  the 
debt  or  demand  for  which  the  tender  was  made. 

This  act  not  proving  sufficient  to  carry  out  the  legislative  intent,  the 
General  Assembly  met  again  the  next  month  and  adopted  a  preamble  in  which 
it  was  recited  that  it  was  highly  necessary    and  of  the  most  important  conse- 
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quence  to  the  government  of  all  states,  that  the  proceedings  of  the  legislature 
be  held  in  high  estimation  and  the  most  sacred  regard,  and  that  the  law, 
when  promulgated,  be  strictly  adhered  to,  and  punctually  and  religiously 
obeyed,  and  passed  an  act  of  which  the  tendency  was  to  quiet  the  minds 
and  alleviate  the  distress  of  the  people,  and  to  make  the  bills  issued  under  the 
act  of  the  May  session,  equal  to  silver  and  gold  ;  it  was  provided,  that  any 
person  who  should  refuse  to  take  said  bills  in  exchange  for  any  article  he  may 
have,  or  expose  for  sale,  agreeable  to  and  for  the  value  expressed  on  the  face 
of  the  said  bill,  or  make  two  prices  for  his,  her,  or  their  goods,  should  forfeit 
one  hundred  pounds  in  lawful  money,  and  upon  a  second  conviction  should 
be  incapable  of   being  elected  to  any  office  of  honor,  trust,  or  profit. 

This  act  did  not  procure  the  execution  of  the  purpose  of  the  General 
Assembly  in  issuing  their  legal  tender  bills.  In  August,  1786,  the  Assembly 
was  convened  in  special  session,  when  an  act  was  passed  authorizing  prose- 
cutions for  violation  of  the  preceding  acts  by  information  before  three  judges 
without  a  jury;  this  act  reduced  the  penalty  from  one  hundred  pounds  to 
six  pounds  for  the  first  offence,  and  changed  it  from  a  forfeiture  to  a  fine,  and 
for  the  second  offence,  the  fine  was  not  to  exceed  thirty  pounds,  and  for  any 
subsequent  offence,  the  offender  should  be  fined  not  less  than  ten  pounds  or 
more  than  fifty  pounds.  John  Trevitt  attempted  to  buy  butcher's  meat  of 
one  Weeden,  and  tendered  the  bills  issued  under  these  acts  in  payment  for 
the  meat.  Weeden  refused  to  deliver  the  meat  for  these  bills  and  Trevitt 
complained  of  Weeden  for  violating  the  act  under  which  the  bills  were  issued. 
The  Superior  Court  was  then  in  session  in  Newport.  The  complaint  was 
made  before  the  Chief  Justice,  who  at  once  adjourned  the  case  to  be  heard 
before  the  full  court.  This  was  on  the  last  Monday  in  September,  1786.  The 
case  now  came  on  to  be  heard.     The  Court  had  but  one  lawyer  upon  its  bench. 

SUPREME  TERM  COURT. 

The  following  are  the  proceedings  of  a  special  Term  Supreme  Court  con- 
vened by  order  of  Paul  Mumford,  Esq.,  Chief  Justice,  to  take  into  considera- 
tion the  violation  of  the  statute  of  the  state  respecting  the  paper  currency. 

At  a  Special  Supreme  Court  specially  convened  on  Thursday,  September  14, 
1786,  and  adjourned  from  day  to  day  until  the  20th  of  said  September,  1786, 
all  of  which  adjournments  are  in  consequence  of  absence  of  Justices. 

September  20,  1786. 
Present  Paul  Mumford,  Esq.,  Chief  Justice, 

Joseph  Hazard,  Esq.    )      r^^^^^^^.^ 
Gilbert  Devol,  Esq.         \    ' 
Robert  Rogers  of  the    Supreme    Term  Court    represented  to    the   Justices 
present  that  he  did  not  conceive  it  his  duty  to  act  as  clerk  of  the  special 
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court,  but  was  ready  to  act  as  clerk  of  the  Term;  in  consequence  of  which 
represention  the  Justices  here  present  think  proper  to  excuse  said  Robert 
Rogers  from  acting  as  clerk,  and  adjourned  to  the  2ist,  and  services  as  yester- 
day with  the  Honorable  Thomas  Tillinghast  and  David  Howell— Joseph 
Tweedy  appointed  clerk  of  special  court. 

Same  Entry. 
The  Supreme  Court  now  in  session  by  special  appointment  be  and  the  same 
is  adjourned  over  into  the  Superior  Court  of  the  Instanter  term  to  be  holden 
by  adjournment  at  9  o'clock  to-morrow  morning,  and  that  all  business  now 
pending  before  this  special  court  be  adjourned  over  to  said  court  at  said  timie  and 
recommended  to  their  attention  and  determination.  The  above  proceedings  of 
the  special  court  to  be  entered  upon  the  records  as  the  business  of  this  court. 
"It  is  considered,  adjudged,  and  declared  that  the  said  complaint  does  not 
come  under  the  cognizance  of  the  Justices  here  present,  and  that  the  same  be 
and  is  hereby  dismissed."  Record  Supreme  Court,  September  Term,  1786, 
page  282. 

John  Trevitt  vs.  John  Yoeman. 
John  Trevitt  vs.  Richard  Bush. 

The  true  interpretation  of  the  judgment  of  the  court  is  to  besought  for  and 
found  in  the  resolution  and  subsequent  proceedings  of  the  General  Assembly 
taken  in  connection  with  the  entry  upon  the  records  of  the  court,  where  it  is 
found  to  mean  that  the  alleged  act  of  the  Assembly  is  void  and  therefore  in- 
sufficient to  give  the  court  any  jurisdiction  to  hold  the  defendants  thereunder 
toanswer  for  any  violation  thereof. 

The  General  Assembly  met  on  Monday  the  second  day  of  October,  1786, 
the  beginning  of  the  next  week  after  the  decision  of  the  court  in  the  case  in- 
volving the  validity  of  the  paper  money  statute  ;  the  Assembly  were  not  at  all 
embarrased  in  ascertaining  the  full  meaning  and  scope  of  the  decision  of  the 
court,  for  as  soon  as  it  was  convened  and  had  voted  to  pay  for  the  printing 
of  the  paper  bills,  it  passed  the  following  preamble  and  resolution  :  "Where- 
as it  appears  that  the  Honorable  Justices  of  the  Superior  Court  of  Judica- 
ture, Court  of  Assize,  etc.,  at  the  last  September  Term  of  the  said  court,  in  the 
County  of  Newport,  have  by  a  judgment  of  the  said  court  declared  and  ad- 
judged an  act  of  the  Supreme  Legislature  of  this  State  to  be  unconstitutional, 
and  so  absolutely  void  :  And,  whereas,  it  is  suggested  that  the  aforesaid  judg- 
ment is  unprecedented  in  this  State,  and  may  tend  directly  to  abolish  the  legis- 
lative authority  thereof :  //  is  therefore  voted  and  resolved  That  all  the  Justices 
of  the  said  court  be  forthwith  cited  by  the  Sheriffs  of  the  respective  coun- 
ties in  which  they  live,  or  may  be  found,  to  give  their  immediate  attendance  in 
this  Assembly,  to  assign  the  reasons  and  grounds  of  the  aforesaid  judgment." 
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Upon  the  return  of  the  citation  to  the  Justices  of  the  Court,  two  of  them 
were  ill  and  unable  to  attend  and  the  matter  of  the  hearing  was  postponed 
until  Thursday  of  the  session,  which  commenced  on  the  last  Monday  in  Octo- 
ber in  Providence. 

At  the  time  appointed  Justices  Hazard,  Tillinghast,  and  Howell  appeared 
and  were  heard  personally  and  by  counsel  :  The  Assembly  also  took  the  ad- 
vice of  William  Channing,  then  Attorney  General,  who  had  attended  the  trial 
when  the  court  had  the  entire  subject  before  them,  and  he  thought  that  its 
judgment  was  right.  It  then  took  the  opinion  of  sundry  lawyers,  some  with- 
in and  some  without  the  Assembly,  none  of  whom  thought  tlie  Assembly  had 
any  power  to  punish  the  Judges,  whereupon  the  Assembly  declared  that  the 
reasons  given  by  the  Judges  for  declaring  the  act  unconstitutional  were  unsat- 
isfactory to  the  Assembly,  but  as  the  Justices  were  not  charged  with  criminal- 
ity they  were  discharged  ;  Mumford  and  Devol  do  not  appear  to  have  been 
present  at  the  trial. 

The  judges  accepted  the  declaration  of  the  Assembly  that  they  had  de- 
clared the  act  of  the  Assembly  unconstitutional,  and  claimed  that  ihey  were 
responsible  to  God  and  their  own  consciences  for  their  decision  and  denied 
any  obligation  to  answer  for  the  same  to  the  General  Assembly. 

In  February,  1787,  the  Society  of  Friends  petitioned  the  General  Assembly 
to  repeal  the  act  making  paper  currency  a  legal  tender  in  the  payment  of 
debts. 

The  operation  of  the  legal  tender  act  of  paper  money  in  discharge  of  debts 
in  May,  1786,  was  suspended  in  September,  1789,  and  the  tender  clause  in  the 
act  was  finally  repealed  in  the  following  October,  and  real  and  personal  es- 
tates and  property  were  substituted  as  a  tender. 

At  the  time  of  the  adoption  of  the  Constitution  of  the  United  States,  the 
paper  currency  of  the  State  had  depreciated  so,  that  fifteen  dollars  in 
paper  currency  was  equal  to  one  silver  dollar,  and  the  Assembly  authorized 
the  payment  of  the  mortgages  held  by  the  State,  given  to  secure  the  pay- 
ment of  the  paper  bills  paid  out  for  the  mortgages,  to  be  discharged  upon  a 
silver  payment,  based  upon  that  rate  of  depreciation. 

At  the  December  session  of  the  Assembly  1786,  the  Assembly  repealed  all 
penal  laws  in  reference  to  the  non-acceptance  of  paper  bills,  and  so  modified 
the  several  acts  as  left  the  bills  a  legal  tender  in  payment  of  debts. 

Charles  James  Fox  in  his  history  of  England  says:  that  from  the  restora- 
tion of  Charles  II  to  the  throne  and  during  the  reigns  of  Charles  and  his 
brother  James  II  was  the  period  of  the  most  perfect  laws  and  of  the  worst 
government  of  any  period  of  English  history  ;  this  embraced  the  period  of 
the  passage  of  the  Act  of  Toleration  the  abolition  of  the  Test  Act,  and  the 
passage  of  the  Habeas  Corpus  Act.     This  is  perhaps  true,  and  may  it  not  be 
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said  with  equal  truth,  that  from  the  Treaty  of  Peace  of  1783  to  the  adop- 
tion of  the  Federal  Constitution,  was  the  period  of  the  worst  laws  and  the 
worst  government  known  in  the  history  of  Rhode  Island.  Brissot  thought 
that  the  then  existing  evils,  all  arose  from  paper  money,  where  there  was 
no  standard  of  value  to  regulate  the  transactions  of  business  between  men, 
but  the  changeable  standard  of  integrity,  which  a  variable  and  ever  varying 
degree  of  pressure  of  poverty  imposed  upon  individual  consciences,  made 
distrust  reign  everywhere,  and  tended  to  unnerve  men,  and  deprive  them  of 
the  necessary  energy  to  recuperate  their  broken  fortunes.  The  decision  of 
the  court  in  the  case  of  Trevett  vs.  Weeden  was  the  first  step  upward  out  of 
the  pit  into  which  the  government  had  fallen.  The  adoption  of  the  Federal 
Constitution  by  fair  means  and  by  foul  was  the  second,  and  the  assumption 
of  the  states  revolutionary  debts  by  the  Federal  Government  put  into  the 
hands  of  the  people  the  means  of  laying  the  foundation  for  regaining  some- 
thing of  their  former  prosperity,  for  it  has  been  said  that  upon  the  accounting 
of  the  several  states  with  the  federal  government  in  the  matter  of  their  ex- 
penditures in  the  war  that  it  was  found  that  Rhode  Island  was  the  largest 
creditor  of  that  government  in  proportion  to  its  population. 


^ 
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CHAPTER  VII. 


PRINCIPLES  INVOLVED  IN  CONSTITUTIONAL  GOVERNMENT. 

Edmund  Burke,  writing  upon  the  propriety  of  restraining  the  masses  of 
the  people  by  constitutional  provision  says  ;  "  Society  requires  not  only  that 
the  passions  of  individuals  should  be  subjected,  but  that  even  in  the  mass 
and  body,  as  well  as  in  the  individual,  the  inclinations  of  men  should  be 
thwarted,  their  wills  controlled  and  their  passions  brought  into  subjection. 
This  can  only  be  done  by  a  power  out  of  themselves,  and  not  in  the  exercise 
of  its  function,  subject  to  that  will  and  to  those  passions,  which  it  is  its  office 
to  bridle  and  subdue." 

"  In  this  sense  the  restraints  of  men,  as  well  as  their  liberties  are  to  be 
reckoned  among  their  rights." 

Judge  Cooley,  writing  upon  this  subject  says ;  "The  people  bind  them- 
selves by  their  constitution  as  well  as  the  different  parts  of  their  govern- 
ment." 

Hume,  in  his  commonwealth,  would  have  the  entire  executive  power  of 
the  state  invested  in  one  hundred  Senators. 

Milton,  in  his  chimerical  government,  would  have  deposited  the  entire  legis- 
lative and  executive  power  in  a  permament  council  of  senators. 

Locke,  in  his  South  Carolina  plan  for  a  constitution,  would  have  had  the  en- 
tire legislative  and  executive  powers  vested  in  a  small  oligarchical  assembly. 

In  Greece,  Switzerland,  and  Holland,  there  was  no  distinctive  executive. 

Our  early  and  later  jurists,  wiser  than  all  civilians,  who  had  gone  before 
them,  determined  upon  a  written  constitution,  in  which  the  powers  of  gov- 
ernment should  be  limited,  and  the  rights  of  the  people  should  be  protected 
The  experience  of  mankind  had  taught  these  jurists  and  statesmen  that  when 
the  legislative,  judicial  and  executive  powers  in  government  were  vested  in  a 
single  individual  or  body  of  individuals,  the  government  by  whatever  name 
it  may  be  called,  was  essentially  a  despotism. 

Lord  Denman,  speaking  in  Parliament  upon  the  distribution  of  powers  in 
government,  said;  "the  House  of  Commons  has  power  by  the  Constitution 
of  England  to  make  anything  lawful,  which  it  declares  to  be  done  in  virtue  of 
its  privileges;  or  in  still  more  general  language,  that  we  in  England  live  under 
an  absolute  despotism  wielded  by  the  majority  of  the  knights,  citizens,  and 
burgesses  in  Parliament  assembled  for  the  time  being." 
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David  Dudley  Field,  in  "the  World's  Congress,"  writing  on  jurisprudence 
and  Law  Reform  says;  "The  people  have  certain  rights  inherent  in  every 
human  being,  to  be  lost  only  for  crime :  The  right  to  life  ;  the  right  to  liberty  ; 
the  right  to  worship  God  as  conscience  dictates ;  the  right  to  choose  one's 
home  wherever  he  can  find  it ;  the  right  to  speak  and  write  freely;  the  right 
to  labor,  when,  where,  and  for  such  reward  as  the  laborer  and  his  employer 
may  agree  to  between  themselves."  These  rights  are  superior  to  constitutions 
and  laws  of  states  and  are  embraced  in  the  Preamble  to  the  Declaration  of 
Independence,  where  it  is  stated,  "  that  all  men  are  created  equal,  that  they 
are  endowed  by  their  Creator  with  certain  inalienable  rights ;  that  among 
these  are  life,  liberty,  and  the  pursuit  of  happiness." 

John  Randolph  in  the  Constitutional  Convention  of  Virginia  said  in  ref- 
erence to  a  provision  for  altering  or  amending  the  proposed  Constitution : 
"We  are  here  gravely  making  provision  that  this  Constitution,  which  we 
should  consider  as  a  remedy  for  all  the  ills  of  the  body  politic,  ma}-  itself  be 
amended  or  modified  at  any  future  time.  Sir,  I  am  against  any  such  provision. 
I  should  as  soon  think  of  introducing  into  a  marriage  contract  a  provision  for 
divorce,  and  thus  poisoning  the  greatest  blessing  of  mankind  at  the  source  of 
its  fountain  head." 

While  Randolph  felt  a  necessity  of  yielding  to  an  oppressed  people,  the 
right  to  overthrow  a  constitution  by  a  revolution,  when  the  constitution 
became  subversive  of  the  fundamental  rights  of  the  people  and  destructive 
of  the  ends  of  a  just  government,  he  did  not  believe  it  was  well  to  hold  out 
in  the  constitution  a  provision  for  its  change,  fearing  that  it  might  be  an 
inducement  for  a  dissatisfied  class  to  agitate  for  a  change  and  thereby  disturb 
the  peace  of  society. 

The  government  that  has  an  unlimited  power  of  taxation  is  a  despotism, 
and  the  government  that  has  not  the  power  to  tax,  to  the  extent  necessary  to 
maintain  its  own  existence,  is  but  a  rope  of  sand.  These  seeming  inconsistent 
postulates  are  yet  consistent.  An  unlimited  authority  to  kill  an  adversary, 
would  be  equivalent  to  an  unlimited  right  to  commit  murder;  yet,  the  right 
to  use  so  much  force  for  self-defence  as  may  be  necessary  to  protect  the  per- 
son assailed,  is  necessary  to  the  preservation  of  civil  society.  The  duty  of 
the  state  is  to  secure  protection  to  those  persons  under  its  government  up  to 
the  point  where  ruin  may  be  the  price  of  safety. 

Taxation  however,  to  be  imposed  by  a  state,  or  municipal  government 
must  be  for  a  state  or  a  municipal  purpose,  and  if  it  is  sought  to  be  imposed 
for  any  other  object  it  is  an  attempt  at  usurpation,  and  to  exercise  an  author- 
ity not  conferred  upon  it.  It  would  be  the  taking  of  private  property  with- 
out compensation  and  without  due  process  of  law,  depriving  the  citizen  of 
rights  reserved  to  himself  and  not  committed  to  the  body  politic. 
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The  power  of  the  legislature  is  ample  to  impose  taxes  to  meet  every  exi- 
gency of  the  state  or  municipality,  but  the  legislature  has  no  power  to  au- 
thorize engaging  in  a  speculation,  in  which  it  seeks  to  involve  the  property 
of  the  tax-payers,  or  for  the  mere  amusement  of  the  populace.  A  legislative 
body,  or  a  municipality  are  but  corporations  with  enlarged  powers.  The 
former  deriving  its  authority  from  the  constitution  under  which  it  has  its  ex- 
istence and  the  latter,  deriving  its  powers  from  legislature  organized  under 
the  constitution.  The  authority  of  each  of  these  corporations  or  institutions 
is  delegated  by,  and  derived  from  the  people,  and  all  non-delegated  power  is 
reserved  to  the  people,  consequently,  the  exercise  of  any  power  or  authority 
not  delegated,  is  an  infringement  upon  the  reserved  rights  of  the  people  and 
is  void. 

The  legislature  cannot  impose,  or  authorize  the  imposition  of  a  tax  to  pay 
bonds,  it  had  attempted  to  authorize  a  town  to  issue  to  aid  a  bridge  corpo- 
ration, to  establish  an  iron  bridge  company,  to  organize  and  operate  its  works 
within  the  limits  of  the  town.  Loan  Association  vs.  Topeka,  20  Wall,  655. 
In  Wisconsin  it  has  been  lately  decided  that  a  municipality  had  not  the 
power  to  establish  a  hospital  for  the  care  of  drunkards  at  the  public  charge. 
"  Taxation  cannot  be  arbritrary,  nor  can  it  be  for  a  purpose  not  public." 
Cooley,  Cons.  Lim.,  page  175. 

To  assume  the  authority  to  take  property  by  taxation,  other  than  for  a 
public  purpose  would  violate  the  provisions  of  the  constitution  against  de- 
priving a  man  of  his  property  but  by  the  law  of  the  land.  "  It  would  be  as- 
suming a  power  which  the  people  have  reserved  to  themselves  and  have  not 
granted  to  the  legislature." 

Says  Judge  Cooley  (page  487):  "Everything  that  may  be  done  under  the 
name  of  taxation  is  not  necessarily  a  tax.  It  may  happen  that  an  oppressive 
burden  imposed  by  the  government,  when  scrutinized  will  prove,  instead  of 
a  tax,  to  be  an  unlawful  confiscation  of  property  unwarranted  by  any  prin- 
ciple of  constitutional  government." 

"  In  the  first  place,  taxation  having  for  its  only  legitimate  object  the  raising 
of  money  for  public  purposes  and  the  proper  needs  of  government,  the  exaction 
of  money  from  the  citizen  for  other  purposes  is  not  a  proper  exercise  of  this 
power  and  must  therefore  be  unauthorized."  (Id.  488  and  cases  cited  in  N.  i.) 
Legislative  faults  arise  more  frequently  from  an  abuse  in  the  exercise  of 
their  discretion,  than  from  the  attempt  to  exercise  powers  beyond  their  con- 
trol ;  a  fruitful  incentive  to  this  abuse  of  discretion  is  the  expectation  that  by 
imposing  taxes  upon  property  for  the  benefit  of  particular  localities  or  per. 
sons,  not  required  by  the  general  good,  that  they  will  in  return  receive  favor 
from  the  persons  or  localities  benefited.  This  is  a  corrupt  purpose,  the  sell- 
ing of  their  own  votes  and  influence  to  buy  the  votes  and  influence  of  others, 
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Most  legislators  are  ignorant  of  the  exact  boundaries  of  their  authority, 
and  it  has  been  said  that  "ignorance  is  the  softest  pillow  upon  which  a  man 
can  lay  his  head,"  but  is  it  not  questionable  whether  a  man  ought  to  seek  Of 
accept  an  office,  which  he  is  not  reasonably  well  qualified  to  fill  ? 

There  is  as  much  danger  from  a  weak  legislator  as  from  a  wicked  one.  The 
latter  generally  knows  enough  to  know  what  he  ought  not  to  do,  but  the 
weak  man  will  be  wheedled  into  doing  what  is  wicked,  without  knowing  it. 

In  March,  1787,  the  General  Assembly  passed  an  act  to  prevent  bribery  and 
corruption  in  the  election  of  public  officers  by  which  it  was  provided  that 
every  elector  before  voting,  and  every  officer  should  take  the  following  oath 
"You  (A.  B.)  do  solemnly  swear  (or  affirm)  that  you  have  not  since  the  pass, 
ing  of  this  act,  nor  will  not  during  the  continuance  of  the  same,  give,  or 
promise  any  money,  or  other  thing,  or  reward  or  receive  any  money,  or  prom- 
ise, or  other  thing  by  which  you  may  expect  any  money  or  future  reward,  at 
the  election  of  any  officer  to  be  chosen  in  this  State,  and  that  you  will  not  in 
any  manner  impede  or  obstruct  any  person  from  voting  candidly  ;  nor  bargain, 
or  contract  with  any  person  directly  or  indirectly,  contrary  to  the  true  intent 
and  meaning  of  this  oath  (or  affirmation)  and  this  you  make  without  any  eva- 
sion, equivocation  or  mental  reservation  whatsoever." 

The  act  provided  further  that  any  person  who  should  be  prosecuted  for  vio- 
lating the  provisions  of  the  act  should  be  adjudged  guilty,  if  he  neglected  or 
refused  to  purge  himself  (of  the  offence  charged)  by  oath  or  affirmation. 

This  was  an  exercise  of  extra  constitutional  authority,  for  a  man  could  not 
then  have  been  lawfully  convicted  of  a  crime  without  evidence,  or  be  made 
to  give  evidence  against  himself. 

Before  considering  the  present  written  Constitution  of  Rhode  Island  it  may 
be  proper  to  turn  our  attention  to  the  consideration  of  what  a  constitution  is  : 
the  reason  for  its  formation  and  adoption  and  the  ends  to  be  attained  by  it  ? 

Civil  government  is  a  condition  precedent  to  the  existence  of  civil  society. 

A  written  constitution  may  be  said  to  be  that  instrument  which  enables  a 
people  to  organize,  or  to  continue  the  organization  of  a  civil  society  and  to 
limit,  define  and  distribute  its  powers.  It  rests  in  compact  between  each  in- 
dividual and  the  whole  people,  and  the  whole  people  and  each  individual,  by 
the  terms  of  which  compact,  the  individual  is  bound  to  submit  to  taxation 
and  to  the  performance  of  certain  personal  services  for  the  preservation  and 
maintenance  of  the  civil  state;  and  the  state  is  bound  to  extend  its  protection 
to  the  individual,  in  his  personal  and  property  rights  and  in  his  domestic  re- 
lations. This  compact  is  either  express  or  implied — express,  when  the 
individual  was  in  person,  or  by  his  authorized  representative  acting  in  the 
formation  and  adoption  of  the  constitution  ;  implied  when  he  voluntarily 
remains,  or  comes  within  the  sphere  of  its  jurisdiction. 
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The  individual,  who  is  capable  of  acting  for  himself,  submits  to  the  juris- 
diction of  the  civil  society  only  such  of  his  personal  and  property  rights  as 
are  reasonably  necessary  for  the  purposes  for  which  the  society  was  organized, 
and  reserves  all  other  rights  of  person  and  property  to  himself,  so  that  the 
civil  state  has  no  right  to  impose  a  burden  upon  the  person  or  property  of  the 
individual  but  for  a  public  use.  While  this  is  true,  nevertheless  the  individual 
by  his  misdeeds  may  forfeit  his  life,  his  liberty  or  his  property. 

When  all  of  the  powers  of  government  are  concentrated  in  a  single  person 
or  body  of  persons,  the  government  is  essentially  a  despotism  whether  the 
body  is  a  mass  meeting,  a  legislative  body  or  given  any  other  name.  The 
fear  for  his  personal  safety,  would  operate  as  a  restraint  upon  a  dictator,  but 
there  is  no  fear  that  will  restrain  the  conduct  of  an  impassioned  multitude. 
It  would  be  as  easy  to  put  out  the  fires  of  Tartarus  as  to  stop  the  course  of 
their  maddened  malevolence. 

The  American  republics  have  with  great  wisdom  distributed  the  powers  of 
their  governments  into  three  departments.  The  Legislative  to  enact  the  laws  ; 
the  Judicial  to  expound  and  apply  the  laws,  and  the  Executive  to  execute 
the  laws.  Neither  of  these  departments  can  rightly  trench  upon  the  powers 
committed  to  another  department  but  the  jurisdiction  of  each  is  confined  to 
the  sphere  of  duty  committed  to  it  in  the  constitution. 

In  their  constitution  the  people  have  authorized  the  government  to  limit 
their  rights  so  far  as  is  necessary  to  carry  out  the  powers  of  the  government. 
The  constitution  is  made  up  mainly  of  limitations  of  the  powers  of  govern- 
ment over  persons  and  property. 

An  unlimited  legislative  power,  is  a  despotic  power,  and  is  as  much  to  be 
dreaded  as  the  power  of  the  Sultan  of  Turkey,  the  Emperor  of  Russia,  or  as 
was  the  power  of  the  Grand  Mogul  of  India.  When  swayed  by  passion, 
influenced  by  corruption,  or  clouded  by  ignorance,  a  body  of  of^cial  or 
unofficial  men,  shield  their  individuality  behind  the  conduct  of  the  collective 
body  and  thereby  individuals  hide  from  themselves  the  enmity  excited  by  the 
conduct  in  which  they  engage,  and  madly  rush  on  with  the  crowd,  regardless  of 
any  rights  they  may  violate  or  wrong  they  may  commit. 

In  view  of  the  despotic  and  unrestrained  powers  of  Parliament  in  the  ab- 
sence of  a  written  constitution,  it  may  well  be  asked,  how  it  is  that  life,  lib- 
erty and  property  have  been  so  well  preserved  in  England  ?  The  answer  is 
that  England  has  an  unwritten  constitution.  Magna  Charta,  and  the  Bill  of 
Rights,  define  the  reserved  rights  of  the  people,  and  limit  the  powers  of  gov- 
ernment. The  House  of  Lords  is  composed  of  men,  who  hold  large  prop- 
erty, and  have  large  family  interests  in  the  realm.  It  contains  the  Bishops 
of  the  Church  of  England  to  protect  the  morals  of  the  realm;  the  law  lords, 
including  the  Lord  Chancellor,  to  advise  of,  and  protect  the  rights  of  the  peo- 
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pie  under  the  unwritten  constitution  ;  while  the  large  property  rights  of  the 
landlords  constitute  a  security  to  guard  the  rights  of  property  of  every  sub- 
ject in  the  kingdom.  We  have  in  this  country  a  striking  example  of  the  in- 
fluence of  property  holders  in  the  control  of  property  in  protecting  their 
holdings,  in  corporate  management,  for  when  corporations  are  managed  and 
controlled  by  the  persons  who  own  the  corporations,  the  corporations  are 
much  more  prudently  conducted,  than  when  they  are  managed  by  men  who 
have  little  or  no  interest  in  the  property  under  their  control.  Few  railroads 
outside  of  the  Vanderbilt  properties,  are  managed  by  persons  who  own  as 
much  as  three  per  cent  of  their  capital  stock,  and  from  this  fact  it  is  argued, 
with  reason  to  uphold  the  argument,  arises  the  want  of  success  in  the  busi- 
ness of  this  numerous  and  useful  class  of  corporations.  More  than  this,  in 
the  election  of  members  to  the  House  of  Commons,  the  English  people  take 
more  care  for  the  qualification  of  their  candidates  to  discharge  the  duties  of 
legislators,  than  is  exercised  by  the  American  constituency.  There,  they 
have  a  class  of  trained  statesmen,  educated  in  the  science  of  government,  and 
it  is  from  this  class  that  they  usually  select  candidates,  who  receive  their  suffer- 
ages.  It  is  too  soon  to  form  any  reliable  judgment  of  the  effect  of  the  en. 
larged  suffrage  upon  the  qualifications  of  the  high  ofificers,  to  be  hereafter 
elected,  for  the  new  voters  have  hardly  had  time  to  learn  how  to  organize 
their  forces.  Yet  even  now  there  appears  to  be  arising  a  ground  swell  of 
popular  feeling,  which  threatens  the  overthrow  of  the  House  of  Lords,  and 
the  submerging  of  the  unwritten  constitution. 

Government  rests  in  compact  says  Vattel ;  John  Adams  states  the  same 
conclusion,  and  it  is  repeated  by  John  Quincy  Adams,  and  seems  to  be 
grounded  in  reason  and  to  be  in  accord  with  the  practice  of  the  most  enlight- 
ened nations  of  the  present  time. 

The  constitution  or  fundamental  compact,  may  be  said  to  be,  the  instru- 
ment, which  enables  the  people  residing  on  a  given  territory  to  organize,  or 
to  continue  an  organized  government  and  to  define,  distribute,  and  limit  its 
powers. 

These  postulates,  while  they  do  not  assume  to  define  the  authority  of  the 
state  over  the  person  and  property  of  the  individual,  nor  to  define  the  pre- 
cise duty  of  the  state,  as  to  the  measure  of  protection  the  state  should  ex- 
tend to  the  individual,  suggest  principles,  from  the  application  of  which  to 
the  facts  in  a  given  case,  enable  us  to  ascertain  the  beginning  and  ending  of 
these  rights  and  duties  with  proximate  certainty. 

For  instance,  the  state  has  no  right  to  take  more  of  the  property  or  to  ex- 
act more  of  the  service  of  the  individual  than  is  reasonably  necessary  for  the 
support  and  maintenance  of  the  state,  and  when  the  state  assumes  to  take 
the  property  or  service  of  the  individual  for  other  than  a  public  purpose,  it 
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assumes  to  take  private  property  from  the  individual  without  compensation, 
so  it  is,  on  the  other  hand,  when  the  individual  undertakes  to  avoid  his  re- 
sponsibility to  the  state  to  contribute  his  just  part  to  the  public  demands  ; 
he  converts  to  his  own  use  what  justly  belongs  to  the  public. 

The  individual  does  not  submit  all  his  rights  to  the  control  of  the  govern- 
ment but  the  rights  submitted  are  limited  totliose  rights,  which  are  necessary 
for  the  purposes  of  the  government.  By  the  term  "necessary"  I  do  not  in- 
tend a  limitation  of  the  term  to  a  physical  necessity,  but  rather  to  broaden 
its  use  to  embrace  what  is  highly  convenient. 

The  individual  may  be  held  to  have  forfeited  his  life,  or  liberty  to  the  state; 
or  he  may  be  deprived  of  either,  while  in  defence  of  the  state,  but  beyond 
requiring  of  him  certain  services  incident  to  the  upholding  and  maintenance 
of  the  state,  the  state  cannot  deprive  the  individual  of  his  life  or  liberty. 

The  state  is  bound  to  reasonably  protect  the  individual  from  unlawful  vio- 
lence ;  in  his  domestic  relation,  his  health  from  contagious  and  infectious  dis- 
eases ;  as  far  as  may  be,  from  the  consequences  of  crime  and  immorality  ;  and 
it  has  the  right  to  command  the  co-operation  and  contributions  of  the  indi- 
vidual to  enable  it  to  extend  protection  from  these  evils  to  the  whole  people. 

Again,  the  individual  has  the  right  to  be  protected  in  his  lawful  vocations^ 
and  to  be  kept  free  from  combinations  and  conspiracies  to  injure  him  in  his 
vocation  or  in  its  results. 

Then  the  state  as  parens  partricE  has  the  right  to  educate  and  protect 
minors  ;  to  protect  others  incapacitated  from  protecting  themselves  ;  to  pro- 
vide for  the  support  of  paupers,  and  has  the  right  to  call  upon  the  individ- 
ual to  make  contribution  to  enable  it  to  discharge  these  duties. 

It  is  often  asked  how  much  education,  or  rather  what  is  the  extent  of  the 
facilities  for  education  that  the  state  should  furnish  to  the  children  of  the 
state  at  the  expense  of  the  tax-payers  of  the  state?  An  answer  is  at  hand, 
the  state  should  furnish  just  such,  and  so  many  facilities  for  the  education  of 
the  children  of  the  state  as  the  advantages  accruing  to  the  state,  from  hav- 
ing the  children  educated,  would  be  worth  to  the  state,  over  leaving  the 
children  without  those  advantages.  Either  happily,  or  unhappily,  there  is  no 
known  rule  to  ascertain  the  value  of  these  advantages;  and  it  is  a  lamentable 
fact  that  too  many  of  the  people,  who  have  been  educated  at  the  public 
charge,  act  as  if  they  were  under  no  obligation  to  the  public,  and  owed  it  no 
duty,  for  the  education  they  have  received. 

The  elective  franchise  is  a  privilege  and  a  trust,  and  should  be  conferred 
only  upon  those  who  have  intelligence  enough  to  know,  arjd  honesty  enough 
to  do  always  what  is  for  the  interest  of  the  state.  Here  again,  we  have  an 
abstract  principle,  without  any  known  standard  for  its  practical  application, 
as  we  have  no  standard  by  which  we  can  measure  intelligence  or  honesty 
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in  men.  The  founders  of  the  Rhode  Island  Colony  started  with  the  idea 
that  the  men  who  owned  the  territory  of  the  Colony  had  the  right  to  say 
who  should  come  into  it  and  had  the  right  to  govern  it,  but  this  idea  was  soon 
exploded,  and  the  Colony  admitted  to  the  rights  of  freemen,  those  inhabit- 
ants whom  the  authorities  deemed  it  to  be  to  the  advantage  of  the  Colony  to 
be  made  free.  This  was  well,  at  the  time  this  rule  was  adopted,  but  that  was 
before  political  parties  were  instituted.  Though  the  qualifications  of  voters 
were  afterwards  fixed  by  law,  no  man  in  the  towns  of  Rhode  Island  but  the 
eldest  son  of  a  freeholder  was  admitted  a  freeman  up  to  the  time  of  the 
adoption  of  the  Constitution  but  by  a  vote  of  the  towns,  and  then  only  after 
having  been  propounded  for  admission  at  a  previous  town  meeting  for  at  least 
three  months.  The  Constitution  adopted  in  1842  superseded  this  method  of 
electing  men  to  the  exercise  of  the  elective  franchise. 


^ 
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CHAPTER  VIII. 


In  February,  1788,  a  proposition  to  call  a  convention  of  the  electors  to 
adopt  the  Federal  Constitution,  was  submitted  to  the  electors  to  be  voted 
upon  by  them. 

In  Providence,  there  was  but  one  vote  cast  upon  this  question,  and  in  New- 
port but  eleven  persons  voted. 

In  January,  1790,  another  act  was  passed  by  the  Assembly  sitting  in  Provi- 
dence to  take  into  consideration  the  constitution  proposed  for  the  United 
States,  17th  September,  1787.  This  convention  met  and  adopted  the  Consti- 
tution, and  at  the  June  Session  of  the  General  Assembly,  1790,  an  act  was 
passed  requiring  all  officers  of  the  State  to  take  an  oath  to  support  the  Con- 
stitution of  the  United  States,  and  at  the  same  session,  the  Assembly  adopted 
certain  articles  of  amendment  to  that  Constitution. 

At  the  close  of  the  Revolution  there  were  those  who  inveighed  against  the 
royal  charter,  as  being  unfit  for  the  foundation  of  the  government  of  a  Re- 
publican state,  and  a  circular  was  issued,  calling  upon  the  people  to  frame 
and  adopt  a  state  constitution,  but  the  churches  yet  looked  upon  that 
charter  as  their  title  deed  to  emancipate  their  souls  from  the  restraints  of 
law,  and  they  clung  to  it  as  the  shipwrecked  sailor  clings  to  the  last  plank 
of  his  wrecked  ship,  and  others  regarded  it  as  a  fortress  and  shield  secured 
by  their  forefathers,  and  which  had  been  their  shield  and  protection  against 
aggressions  not  only  from  the  mother  country,  but  from  surrounding  states, 
and  venerated  it  almost  as  they  did  the  altar  of  their  religion,  and  were  ready 
to  rush  to  its  defence,  whenever  its  precincts  were  sought  to  be  invaded. 
Here,  then  was  extant  at  this  time  the  remains  of  the  unburied  influence 
against  a  written  constitution,  which  had  been  evoked  to  oppose  the  adop- 
tion of  the  Federal  Constitution. 

The  freemen  of  Providence  in  town  meeting,  voted  to  petition  the  General 
Assembly  at  its  October  Session,  1796,  to  call  a  convention  to  form  a  consti- 
tution for  the  State.  This  petition  appears  to  have  been  presented  to  the 
Assembly,  and  ordered  to  be  continued  to  the  next  session  of  the  Assembly, 
but  no  further  action  appears  to  have  been  taken  upon  it. 

In  February,  1821,  the  General  Assembly  submitted  to  the  freemen  of  the 
state  the  question,  whether  they  would  approve  of  an  act  of  the  Assembly 
authorizing  the  election  of  delegates  for  the  purpose  of  forming  a  written 
constitution  for  the  state. 
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There  were  3,524  electors,  who  voted  upon  this  question,  1,905  of  whom 
were  opposed  to,  and  1,619  in  favor  of  the  call  of  the  convention,  so  the 
convention  was  not  called. 

In  1824,  the  General  Assembly  at  its  January  session  passed  an  Act  re- 
questing the  several  towns  to  elect  delegates  at  their  annual  April  town  meet- 
ings to  a  convention  to  meet  at  Newport  on  the  2 1st  day  of  the  June  follow- 
ing, to  frame  a  constitution  for  the  State.  The  Act  provided  for  the  submis- 
sion of  the  constitution  to  be  voted  upon  by  the  electors  of  the  State. 

By  the  return  of  the  result  of  the  voting  on  the  adoption  of  the  constitu- 
tion framed  by  the  June  convention,  it  appears  that  1,668  freemen  voted  for 
the  adoption  of  the  constitution  and  3,206  freemen  voted  against  its  adoption. 

In  1829,  there  was  a  sharp  political  contest  in  the  State  between  the  Repub- 
lican or  Adams  party,  and  the  National  Republican  or  Jackson  party.  The 
issue  raised  in  the  several  pamphlets  put  forth  in  the  interest  of  the  respective 
parties  and  notably  in  a  very  specious  pamphlet  by  the  late  Wilkins  Updike, 
broadly  stated,  was  between  the  banks  and  manufacturers  on  the  one  hand, 
and  the  farmers  on  the  other  hand.  The  Jackson  party  taking  the  side  of  the 
farmers. 

The  specification  under  this  issue,  were,  that  the  manufacturers  had  with- 
drawn to  their  employ  a  large  number  of  laborers  and  had  paid  them  extrav- 
agant wages,  to  the  great  detriment  of  the  farmers,  who  could  not  in  the 
labor  market  afford  to  compete  with  the  manufacturers. 

That  the  manufacturers,  controlled  the  votes  of  their  employees,  and  in- 
tended to  have  adopted  a  written  constitution,  destroying  the  landed  qualifi- 
cation for  voters,  and  under  the  new  constitution  these  new  voters  would  im- 
pose an  undue  proportion  of  taxes  upon  the  real  estate. 

That  the  banks  were  in  league  with  the  manufacturers  monopolizing  the 
finances  of  the  State  by  concentrating  its  money  capital  for  the  use  of  the 
manufacturers,  to  the  exclusion  of  the  farmers. 

Another  evidence,  of  the  disposition  of  the  banks  and  manufacturers  to 
oppress  the  farmer  was  that  Zachariah  Allen,  a  representative  in  the  General 
Assembly,  a  manufacturer,  and  interested  in  banks,  had  introduced  into  the 
General  Assembly,  an  act  providing  a  limitation  upon  the  width  of  the  tires, 
of  the  wheels  of  ox  carts  and  of  carts  drawn  by  two  or  more  horses.  Upon 
this  "cart  wheel  pamphlet"  the  Adams  party  was  rolled  out  of  power,  but 
upon  the  defeat  of  Mr.  Van  Buren  in  1840,  the  Jackson  party,  then  the  dem- 
ocratic party,  changed  its  ground,  and  went  to  the  support  of  a  convention 
to  frame  a  written  constitution,  but  not  until  a  futile  attempt  of  the  General 
Assembly  to  have  another  convention  to  frame  a  written  constitution  had 
been  made  in  1834. 

Thomas  W.  Dorr,  a  highly  educated  young  lawver,  of  Providence,  who  was 
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possessed  by  an  over-mastering  ambition,  became  the  leader  of  the  men  who 
favored  the  adoption  of  a  written  constitution.  Mr.  Dorr  had  studied  men 
and  learned  of  organized  society  not  from  practical  contact,  but  had  formed 
his  ideals  from  other  sources.  He  was  a  man  of  high  temper  and  strong  will, 
but  of  honest  and  misguided  purposes.  He  had  sustained  a  political  defeat 
at  the  polls,  when  his  opponent  was  a  man  of  inferior  qualifications  for  the 
office,  which  he  sought,  and  of  inferior  social  standing.  Mr.  Dorr  told  the 
writer  in  his  (Dorr's)  office  on  College  street,  the  day  that  there  was  a  demo- 
cratic mass  meeting  in  the  State  House  yard  on  the  east  side  of  North 
Main  street,  addressed  by  B.  F.  Hallett,  William  Ennis  and  others,  in  Sep- 
tember, 1840,  that  he  firmly  believed  that  it  was  the  intention  of  the  leaders 
of  the  whig  party  to  get  possession  of  the  government,  overthrow  the  repub- 
lic and  rear  a  monarchy  upon  its  ruins.  When  his  statement  was  questioned, 
he  re-asserted  it. 

It  is  enough  to  say  here  that  the  suffrage  party,  as  the  favorers  of  a  writ- 
ten constitution,  called  itself  under  the  lead  of  Mr.  Dorr,  resolved  upon  the 
formation  and  adoption  of  a  constitution  without  reference  to  the  then  ex- 
isting, organized  government,  that  it  undertook  to  build  its  house,  on  the 
grounds  upon  which  another  house  was  standing  of  which  the  occupants  and 
their  ancestors  in  title  had  been  in  possession  for  two  centuries,  in  defiance 
of  the  will  of  the  owners. 

Mr.  Dorr  was  probably  encouraged  in  his  contention  that  the  withholding 
of  the  privilege  of  voting  from  the  non-property  holding  class  of  the  people 
was  a  justifiable  cause  for  the  forcible  displacement  of  the  existing  govern- 
ment and  the  repudiation  and  overthrow  of  the  then  existing  constitution  by 
the  authority  of  the  resolutions  of  Virginia  of  1798,  drawn  by  Mr.  Madison, 
and  of  Kentucky,  of  1799,  drawn  by  Mr.  Jefferson,  but  afterwards  repealed 
and  repudiated  by  the  Legislature  of  Kentucky,  to  the  effect  that  a  violation 
of  the  Federal  Constitution  by  Congress,  afforded  a  sufficient  justification 
for  the  states  to  withdraw  from  the  federal  union  and  that  the  states  were 
the  judges  of  what  acts  of  Congress,  were  in  violation  of  the  Constitution. 
South  Carolina,  in  1831,  acting  upon  the  authority  of  these  resolutions,  sought 
to  nullify  the  tariff  act  of  Congress.  The  construction  put  upon  Mr.  Madison's 
resolution  of  1798  and  the  action  of  South  Carolina  upon  that  construction, 
embittered  the  last  years  of  the  life  of  Mr.  Madison.  See  Madison's  letter 
to  Edward  Everett,  4,  Madison's  Writings,  95-109.  Mr.  Madison  himself 
defines  those  resolutions  to  mean  m  effect  that  "in  the  event  of  a  failure  of 
every  constitutional  resort  and  an  accumulation  of  usurpations  and  abuses 
rendering  passive  obedience  and  non-resistance  a  greater  evil  than  resistance 
and  revolution;  when  there  remains  but  one  resort,  the  last  of  all,  an  appeal 
from  the  cancelled  obligations  of  the  constitutional  compact  to  original  rights, 
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and  the  law  of  self-preservation,    this  is  the  ultima    ratio  under  all  govern- 
ments, whether  consolidated,  confederated,  or  a  compound  of  both." 

Referring  again  to  the  resolutions  of  1798,  he  says;  "it  may  often  happen, 
as  exoerience  has  proved,  that  erroneous  constructions,  not  anticipated,  may 
not  be  suf^ciently  guarded  against  in  the  language  used." 

He  argues  plausibly,  that  Jefferson's  opinions  in  reference  to  the  subject 
of  these  resolutions,  which  were  aimed  at  the  alien  and  sedition  laws,  were  in 
accord  with  his  own. 

So,  there  was  nothing  in  the  resolutions  of  Virginia  or  Kentucky  to  justify 
the  conduct  of  Mr.  Dorr  and  his  party  in  the  attempt  to  overthrow  by  force 
the  Constitution  of  Rhode  Island. 

It  must  be  conceded  that  the  fundamental  law  under  which  the  government 
of  a  state  is  organized,  which  contains  no  express  provision  for  its  alteration 
or  amendment,  carries  to  the  organized  government  under  the  authority  of 
which  it  is  organized,  by  necessary  implication,  the  authority  by  virtue  of  its 
le^TJslative  power,  to  initiate  proceedings,  to  enable  the  electors  to  alter  or 
amend  their  fundamental  law.  It  cannot  in  the  nature  of  things,  be  supposed 
that  with  the  varying  conditions  of  civil  society,  and  interests  of  the  state 
that  the  founders  of  a  state,  intended  that  their  fundamental  law  should  for- 
ever remain  unalterable,  or  that  it  should  be  left  in  any  contingency  to  be 
overthrown  by  violence. 

The  example  of  the  State  of  New  York  in  altering  its  Constitution  in  1846, 
by  proceedings  instituted  by  legislation  in  the  face  of  a  provision  in  the 
Constitution  for  its  own  amendments  affords  no  support  to  the  doctrine  that 
the  populace  outside  of  the  legislative  authority  of  the  state,  has  any  right 
to  assume  control  of  the  government  of  the  state  in  defiance  of  the  govern- 
ing power  of  the  state. 

The  State  of  New  York  had  recognized  the  mode  of  amendment  to  its 
Constitution,  provided  in  the  Constitution  by  pursuing  that  method  in 
amending  its  Constitution  in  1826,  1833,  1834  and  in  1837.  The  amended 
Constitution  of  1846  at  first,  became  the  Constitution  de  facto  and  by  con- 
tinued acquiescence  and  recognition  became  the  Constitution  de  jure. 

The  attempt  of  Mr.  Dorr  and  his  confederates  to  overthrow  the  government 
of  the  State  was  not  wholly  barren  of  beneficial  results.  It  aroused  an  interest 
in  the  people  in  the  government  of  the  State,  and  a  sense  of  patriotic  devotion 
to  its  institutions,  which  had  not  theretofore  existed.  It  also  impressed  the 
governing  power  of  the  State  with  the  importance  of  raising  its  judicial  and 
legislative  standards  to  those  of  surrounding  states.  While  this  is  true,  it 
may  be  also  true,  that  this  change  has  lessened  the  influence  in  the  government 
of  the  men  who  pay  the  expenses  of  carrying  on  and  maintaining  the 
government. 
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Mr.  Dorr  misunderstood  both  his  friends  and  his  enemies.  He  supposed 
that  the  convictions  of  his  friends  were  as  deep,  and  their  courage  was  as 
great  as  his  own.  He  believed  his  enemies  to  be  in  the  wrong  as  firmly  as 
they  believed  themselves  to  be  in  the  right.  He  not  only  underrated  their 
convictions,  but  their  courage  to  defend  them.  Without  proper  equipment ; 
without  supplies  ;  with  an  undisciplined  force  wholly  inadequate  to  his  under- 
taking ;  with  a  considerable  number  of  his  professed  adherents  in  the  ranks 
of  the  opposing  force  ;  disappointed,  and  disheartened  he  ignobly  left  the 
field,  and  abandoned  an  undertaking  which  but  a  little  prudent  foresight 
would  have  admonished  him  from  the  beginning  was  futile. 

There  seems  to  be  a  disposition  in  a  considerable  number  of  people  to 
ameliorate  the  harshness  of  the  contemporaneous  judgment  pronounced 
against  Mr.  Dorr  and  his  followers  in  attempting  to  overthrow  the  State  gov- 
ernment in  1842.  This  disposition  is  quite  natural,  and  it  was  to  be  expected 
as  we  receded  from  the  event,  that  the  operations  of  time  would  cool  the 
passions  of  the  hour  and  clear  the  mind  for  a  more  just  appreciation  of  the 
motives  to  action  and  conduct  of  those  engaged  in  that  attempt  to  revolu- 
tionize the  government,  and  even  now  it  is  necessary  that  we  guard  ourselves 
less  we,  in  the  exuberance  of  our  benevolence,  go  not  too  far  in  an  opposite 
direction.  We  cannot,  after  we  exhaust  our  own  charity,  forget  that  there 
are  certain  facts  in  the  case  which  cannot  evade  judgment. 

Mr.  Dorr  had  been  a  candidate  for  a  respectable  ofifice  before  the  elections 
of  Providence.  His  opponent  was  a  man  inferior  to  Mr.  Dorr,  socially,  men- 
tally, and  morally.  Many  members  of  his  own  party  refused  to  support  Mr. 
Dorr,  and  voted  for  his  adversary,  and  Mr.  Dorr  was  defeated.  Mr.  Dorr 
was  greatly  angered  at  his  defeat. 

He  soon  united  with  what  was  known  as  the  suffrage  party.  At  the  time 
Mr.  Dorr  united  with  this  party  it  was  neither  very  numerous  or  very  strong. 
Mr.  Dorr  was  a  man  of  sanguine  temperament,  of  strong  will  and  deter- 
mined purpose. 

He  was  soon  welcomed  as  the  leader  of  this  party,  and  his  leadership  was 
the  means  of  attracting  others  to  its  ranks.  The  party  grew  in  numbers, 
and  as  it  grew  advanced  in  its  pretentions  to  power  and  control  in  the  State. 
It  advanced  easily  from  the  idea  that  voting  was  a  privilege  created  by  law, 
to  the  idea  that  it  was  a  right  existing  independent  of  law. 

This  party  soon  passed  beyond  the  stage  of  propriety  when  it  abandoned 
the  idea  of  obtaining  redress  for  its  grievances  from  the  existing  government, 
and  came  to  the  determination  to  act  independent  of  existing  institutions,  and 
to  establish  another  government  formed  upon  its  own  plan.  They  claimed 
the  right  to  organize  a  convention  ;  to  frame  a  constitution  ;  to  call  an  election 
for  its  adoption ;  to  elect  officers  and  meet  in  legislative  assembly,  and  enact 
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laws  not  only  without  law  but  against  law.  This  pretended  government  raised 
a  military  force,  paraded  that  force  in  tcrrorum  populi,  which  of  itself  was  a 
levying  of  war  against  the  State.  This  force  attempted  to,  and  actually  did 
take  possession  of  arms  belonging  to  the  State.  They  mounted  cannon  and 
arrayed  a  military  force  against  the  State,  and  had  to  be  driven  away  by  the 
State  militia.  Then  Mr.  Dorr  went  abroad  and  invited  aid  from  New  York 
and  elsewhere,  and  returned  and  gathered  another  military  force  to  resist  the 
constituted  authorities  of  the  State,  and  with  his  force  had  to  be  driven  off 
by  the  State  forces  a  second  time. 

Yet  later,  Mr.  Dorr  invited  a  posse  led  by  "  Mick  Walsh"  and  Captain 
"  Iriah  Rynders  "  of  Tammany  Hall  notoriety,  in  New  York,  and  had  them 
parade  the  streets  of  Providence,  to  terrify  the  people  of  Providence.  These 
facts  speak  for  themselves,  and  should  not  be  obliterated  from  our  history. 

When  in  charity  we  say  that  we  think  that  Mr.  Dorr  may  have  believed 
that  a  mass  meeting  might  change  a  government,  and  that  he  had  a  right  to 
act  under  such  a  government,  we  have  gone  very  far;  and  if  we  are  told 
that  good  resulted  from  this  strife,  we  can  only  fall  back  upon  the  axiom, 
that  the  Almighty  ''  has  made  the  wrath  of  man  to  praise  Him." 

Mr.  Dorr  must  have  had  a  bad  heart  or  a  perverted  mind  ;  I  do  not  believe 
he  had  the  former. 

I  thought  at  the  time  of  his  conviction  that  the  fact  of  his  conviction  vin- 
dicated the  law,  and  I  would  upon  the  instant,  or  any  time  thereafter  gladly 
have  voted  for  his  pardon.  Upon  that  subject  I  remember  a  cotemporane- 
ous  remark  of  the  late  John  Brown  Frances,  who  said  that  "  John  Adams 
said  of  Fries,  '  If  I  pardon  Fries  you  will  never  hear  any  more  of  him, 
but  if  he  is  punished  he  will  be  regarded  as  a  martyr  by  the  mass  of  the 
people,'  so  if  you  pardon  Dorr  you  will  hear  no  more  of  him."  Other 
counsels  prevailed  for  the  time. 

Thomas  W.  Dorr,  by  proclamation  of  May  6,  1842,  referring  to  the  deter- 
mination of  the  National  Government  to  sustain  the  constituted  authorities 
of  the  State,  among  other  things,  said  ; 

"  It  has  become  my  duty  to  say  that  as  soon  as  a  soldier  of  the  United 
States  shall  be  set  in  motion  by  whatever  direction,  to  act  against  the  people 
of  the  State  in  aid  of  the  charter  government,  I  shall  call  that  aid  to  op- 
pose all  such  force,  which  I  am  fully  authorized  to  say  will  be  immediately 
and  most  cheerfully  tendered  to  the  service  of  the  people  of  Rhode  Island 
from  the  city  of  New  York,  and  from  other  places.  The  contest  will  then 
become  national,  and  our  State  the  battle  ground  of  American  freedom." 

This  paragraph  demonstrates  that  Mr.  Dorr  had  determined  so  far  as  it 
depended  upon  his  will  not  to  submit  his  contention  to  the  decision  of  the 
State,  or  the  constituted  national  authorities,  but  that  he  had   fully  resolved 
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to  submit  the  matter  to  the  arbitrament  of  arms,  and  to  involve  the  State 
and  the  nation  in  a  civil  war.  That  he  would  have  carried  out  this  purpose 
had  he  not  been  deserted  by  his  confederates,  no  one  who  knew  Mr.  Dorr 
can  doubt. 

It  is  contended  by  some,  that  men  who  have  not  the  capacity  to  acquire 
and  save  property,  have  not  sufificient  ability  to  be  entrusted  with  the  privi- 
lege of  imposing  burdens  upon  other  men  s  property,  or  to  select  ofificers 
whose  salaries  are  to  be  paid  from  those  estates.  This  contention  is  not 
placed  entirely  upon  the  ground  that  property  is  a  necessary  qualification 
for  a  voter,  but  upon  the  absence  of  ability  to  acquire  and  retain  property 
for  one's  self  is  evidence  of  want  of  adequate  capacity  to  be  entrusted  with 
the  privilege  of  laying  burdens  upon  the  property  of  others.  Yet  there  would 
be  a  seeming  hardship  in  excluding  a  man  from  the  privilege  of  voting  who 
is  otherwise  well  qualified — who  has  lost  his  property  by  misfortune,  or  who 
from  the  same  cause  had  been  deprived  of  obtaining  a  requisite  property 
qualification  to  vote.  Then  there  is  the  case  of  an  honest  industrious  laborer, 
who  has  a  large  family  of  young  children,  whose  comfortable  support  exhausts 
all  his  earnings,  it  would  seem  that  he  ought  to  have  a  voice  in  the  selection 
of  the  ofificers  who  are  to  protect  his  person,  and  the  persons  of  his  household, 
and,  as  he  has  to  contract  for  his  daily  labor,  he  ought  to  be  represented  in 
the  selection  of  those  ofificers  who  make  the  law  of  contracts.  The  ground 
for  adjusting  these  differences  may  be  found  in  the  provision  of  the  Consti- 
tution of  Rhode  Island  defining  the  rights  of  tax-paying  and  non  tax-paying 
voters.  Property,  is  undoubtedly  as  a  qualification  for  a  voter,  a  great  safe- 
guard  for  the  protection  of  the  public  against  inconsiderate,  and  even  against 
corrupt  voting.  For  the  property  holder  will  in  voting,  in  a  measure  be 
influenced  not  to  impose  undue  burdens  upon  property,  the  weight  of  which 
burdens  he  must  share.  Then  the  ownership  of  property  is  an  incentive  to 
interest  its  holder  in  the  affairs  of  the  state  and  to  act  for  its  interest ;  if 
his  property  is  in  real  estate  so  much  the  better  for  the  state,  for  in  that 
case  the  voter  upon  the  approach  of  any  public  distress  in  the  state  can- 
not, like  the  Arab  of  the  desert,  fold  his  tent  and  depart  the  jurisdiction, 
without  loss  to  himself. 

It  is  doubtful  if  the  extension  of  suffrage,  and  the  re-distribution  of  the 
members  of  the  General  Assembly  authorized  by  the  Constitution  of  A.  D. 
1842,  has  added  to  the  qualification,  or  character  of  the  membership  of  the 
legislative  body,  but  it  is  not  to  be  denied  that  these  changes  have  given  a 
considerable  degree  of  satisfaction  to  the  people  at  large,  and  especially,  to 
those  who  have  received  the  privileges  of  the  enlarged  suffrage,  and  it  may 
be  doubted  whether  corrupt  practices  in  elections  have  been  disproportionately 
increased  under  the  enlarged  suffrage  over  what  they  were  with  the  restricted 
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franchise.  The  system  of  nomination  for  office  under  existing  conditions  has 
been  consolidated  by  means  of  a  stricter  organization  by  what  has  been  not 
inaptly  called  "machine  method,"  so  as  to  defeat  the  popular  will,  and  even 
to  threaten  the  stability  of  government. 

The  provisions  of  Magna  Charta  sought  the  security  of  the  people  against 
themselves  and  against  the  Crown,  and  the  barons  who  extorted  this  charter 
entrusted  the  enforcement  of  its  provisions  to  Parliament.  The  American 
constitutions  have  improved  upon  this  ancient  safeguard  by  withdrawing  the 
power  to  ultimately  enforce  these  provisions  from  a  popular  assembly,  and 
have  deposited  it  in  the  hands  of  an  independent  judiciary  ;  and  to  further 
secure  these  rights  to  themselves,  the  people  have  interposed  safeguards  in 
the  way  of  amending  their  constitutions  against  themselves,  from  a  sudden 
uprising,  under  the  influence  of  an  overwhelming  popular  passion. 

The  sources  of  law  in  a  republican  state  are  to  be  found  in  an  intelligent 
and  honest  suffrage,  and  a  just  application  and  execution  of  the  law  depend 
upon  capable  and  courageous  judicial  and  executive  officers.  The  enactment 
of  just  and  proper  laws  demands,  what  is  seldom  to  be  found,  a  clearer  com- 
prehension of  the  public  necessities  and  a  broader  intelligence  than  is  required 
for  the  respectable  performance  of  either  judicial  or  executive  offices,  and  the 
popular  disregard  of  this  requirement  is  what  brings  so  much  of  the  legislation 
of  the  states  and  of  the  country  into  disrepute.  The  qualified  legislator  should 
have  a  just  and  reasonable  comprehension  of  the  requirements  of  the  people; 
of  the  means  which  will  tend  to  their  moral  and  intellectual  elevation,  and 
to  the  advancement  of  their  business  interests. 

The  office  of  the  legislature  is  to  change  the  law  from  what  it  is  to  what 
it  ought  to  be.  Changes  are  too  often  based  upon  what  is  expedient,  rather 
than  upon  what  is  right.  In  this  country  it  has  been  often  said  that  "  law 
is  the  will  of  the  people  constitutionally  expressed."  But  there  are  always 
opposing  forces  operative  in  the  state.  Each  one  of  these  forces  may  have 
elements  of  right  and  wrong  blended  in  its  contention,  but  the  state  requires 
obedience  of  all  to  the  will  of  the  greater  number.  The  minority  may 
honestly  believe  that  if  the  governing  power  in  the  state  was  to  be  deter- 
mined by  weight  rather  than  by  numbers,  that  they  would  displace  the 
governing  power,  yet  they  owe  obedience  to  the  voice  of  the  majority, 
Again,  the  conception  of  the  minority  as  to  what  ought  to  be  done  in  the 
state  may  be  honest,  yet,  they  may  be  very  unjust.  The  obligation  of 
obedience  to  law  does  not  depend  upon  our  conceptions  of  abstract  justice 
of  the  law,  and  hence  it  is,  that  the  duty  of  obedience  to  law  is  imperfectly 
understood,  and  for  this  reason  resort  is  too  often  had  to  its  forcible  resist- 
ance. Viewing  the  conduct  of  persons  acting  under  this  conviction  in  a  moral 
light,  we  weigh  their  conduct  by  the  standard  that  sin  is  a  violation  of  con- 
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ceived  obligation,  and  we  must  punish  the  offender,  not  for  violating  a  moral 
duty,  but  under  the  maxim  that  "ignorance  of  the  law  is  no  excuse  for  its 
violation.  '  In  view  of  these  principles  it  becomes  a  high  duty  of  the  gov- 
erning power  in  the  state  to  enact  only  just  laws,  and  to  see  to  it  that 
proper  means  are  taken  to  explain  them  and  reasons  given  for  their  passage  to 
those  who  are  expected  to  obey  them.  Mr.  Dorr,  whose  knowledge  of  men 
was  obtained  from  books  and  the  newspapers,  rather  than  from  actual  contact 
with  the  masses  of  the  people,  may  have  thought,  and  probably  did  believe 
that  the  Whig  party  had  designs  of  supplanting  the  then  existing  govern- 
ment and  to  erect  a  stronger  government  in  its  stead,  and  yet  it  seems 
hardly  possible  that  so  well  educated  and  honest  intentioned  man  as  he  was, 
could  have  entertained  this  opinion,  and  that  he  did  not  foresee  that  the 
means  he  put  in  operation  to  attain  his  end  struck  at  the  very  foundation 
upon  which  the  American  republic  rests — by  instituting  a  government  of 
men,  in  the  place  of  a  government  of  laws  ;  by  substituting  the  capricious 
will  of  the  populace,  for  constitutional  and  orderly  government. 

Every  statute  should  embody  the  absolute  justice,  the  highest  intelligence, 
the  purest  morality  and  the  best  reason  of  the  state. 

In  the  present  state  of  our  civil  society,  when  candidates  are  sought  more 
for  their  skill  in  getting  votes  than  for  their  ability  to  enact  laws  for  the 
government  of  the  state,  these  high  aims  can  only  be  aspired  to,  they  are 
not  now  attainable,  we  can  only  strive  to  elevate  our  standards  and  to  get 
upon  a  higher  plane,  nearer  to  our  unattainable  ideal.  But  we  should  not  de- 
spair, our  government  with  all  its  faults,  is  yet  the  best  the  wisdom  of  man 
has  devised.  Sir  Henry  Maine  after  commenting  favorably  upon  the  great 
success  which  the  people  of  the  United  States  have  attained,  says:  "All  of 
this  beneficent  prosperity  reposes  on  the  sacredness  of  contracts  and  the 
stability  of  private  property,  the  first  the  implement,  and  the  last  the  reward 
of  success  in  the  universal  competition." 

Professor  Dicey,  commenting  on  the  decision  of  the  Supreme  Court  of  the 
United  States,  in  the  case  of  Munn  vs.  Illinois,  said  :  "  It  is  manifest  that 
even  the  Supreme  Court  can  hardly  support  the  duties  imposed  upon  it." 
Judge  Dillon  referring  to  this  remark,  adds:  "  If  there  is  any  problem  which 
can  be  said  to  be  yet  unsettled,  it  is  whether  the  bench  of  this  country, 
state  and  federal,  is  able  to  bear  the  great  burden  of  supporting,  under  all 
circumstances,  the  fundamental  law  against  popular,  or  supposed  popular 
demands  which  conflict  with  it?  It  is  the  loftiest  function  and  the  most 
sacred  duty  of  the  judiciary,  unique  in  the  history  of  the  world,  to  give  full 
effect  to  the  constitution  against  every  legislative  or  executive  violation. 
This  is  the  great  jewel  of  our  liberties."  Judge  Cooley,  in  his  South  Caro- 
lina address,  said  :  "  The  habit  of  mind  which  consents  to  the  doing  of  con- 
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stitutional  wrong,  when  it  is  supposed  some  temporary  good  may  be  accom- 
plislied  should  be  recognized  as  a  foe  to  constitutional  limitations  and  security 
and  which  therefore  at  any  cost  must  be  corrected." 

These  able  jurists  voice  the  apprehension  of  the  leaders  of  their  profession. 

The  waves  of  popular  passions  that  have  long  been  dashing  against  this  last 
bulwark  of  our  liberties  have  made  a  perceptible  impression  upon  its  founda- 
tions and  every  true  patriot  through  the  land  should  strike  hands  to  strengthen 
the  walls  of  this  bulwark,  right  as  it  is,  the  public  confidence  becomes  further 
alarmed  for  its  safety. 

In  government,  the  safety  of  the  state  is  the  supreme  law,  yet  justice  is 
to  be  done  to  every  subject  of  tht  state.  The  latter  of  thes^  axioms  is  sub- 
ordinate to  the  former. 

In  apportioning  the  members  of  the  General  Assembly  among  the  several 
municipal  corporations,  the  convention,  whicli  framed  the  existing  Constitu- 
tion, were  mindful  of  these  axioms.  The  inflamed  state  of  the  popular  mind, 
and  the  hostility  existing  in  certain  parts  of  the  State  against  the  institutions 
of  the  State  which  then  prevailed,  menaced  the  stability  of  the  government, 
and  the  convention  in  constituting  the  Senate,  intended  to  erect  a  bulwark 
for  the  defence  of  the  government  of  the  State,  which  would  be  impregnable 
to  the  assaults  of  any  enemy  of  the  government  that  might  assail  it.  The 
maximum  of  representation  that  any  one  municipal  corporation  might  have  in 
the  General  Assembly  was  fixed  with  the  same  purpose  of  protecting  the 
existence  of  the  government  of  the  State. 

The  analogy  to  be  drawn  from  the  Constitution  of  the  Senate  of  the  United 
States  is  often  invoked  to  sustain  the  distribution  of  one  Senator  to  each 
municipal  corporation  in  Rhode  Island.  The  applicability  of  that  analogy 
to  the  varied  relations  sustained  by  the  states  to  the  federal  government  at 
the  time  of  the  adoption  of  the  Federal  Constitution,  and  of  the  towns  to  the 
government  of  Rhode  Island  is  set  up  in  support  of  this  contention.  At  the 
time  of  the  formation  and  adoption  of  the  Federal  Constitution,  the  states 
existed  as  independent  sovereignties,  and  their  sovereign  powers  could  not  be 
parted  with  or  modified  but  upon  terms  agreed  upon  by  the  governing  powers 
in  the  states. 

This  power  authorized  the  appointment  of  delegates  to  frame  that  Consti- 
tution and  the  delegates  thus  appointed  were  the  agents  of  the  states, 
The  states  called  the  conventions  which  adopted  the  Federal  Constitution, 
and  in  the  discharge  of  their  duties,  the  states  had  the  right  to  determine  the 
conditions  upon  which  they  would  discharge  them,  and  one  of  these  conditions 
was  the  equal  representation  of  the  states  in  the  Senate.  It  is  true,  that 
when  the  Constitution  was  adopted  by  the  people  that  it  became  the  act  of 
the  people  and  authorized  the  organization    of  a  national  government.     The 
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states  were  older  than  the  Constitution,  and  in  so  far  as  the  action  of  the 
states  was  required,  the  state  governments  were  at  liberty  to  act  or  to  withhold 
their  action,  and  to  determine  the  conditions  upon  which  they  would  act,  and 
in  this,  they  took  into  consideration  the  circumstances  under  which  the  rights 
of  the  smaller  states  could  be  protected  from  the  overshadowing  power  of 
the  larger  states. 

On  the  other  hand,  it  is  contended  that  the  towns  in  Rhode  Island  are 
creations  of  the  state  government,  mere  agencies  to  enable  the  State  to  exe- 
cute its  function  of  protecting  the  people  of  the  State — that  they  owe  their 
existence  and  maintenance,  to  the  will  of  the  State  and  in  and  of  them- 
selves have  no  power  as  towns,  to  affect  the  State  government.  Then  three 
of  the  towns  antedate  any  colonial  charter,  Providence,  Portsmouth,  and 
Newport ;  and  Warwick  antedates  the  organization  of  the  government 
under  the  first  charter  in  1647.  Any  suggestion  arising  from  this  fact  is 
sought  to  be  met  first,  by  the  question  so  earnestly  pressed  by  Samuel  Gor- 
ton, that  the  town  organizations  were  void,  for  the  want  of  the  sanction  of 
royal  authority  ;  and  second,  by  the  fact  that  upon  the  acceptance  of  the 
charter  of  1663,  new  charters  were  granted  and  accepted  by  all  of  the 
then  existing  towns,  and  charters  were  granted  under  the  charter  of  1663  by 
the  legislature  to  all  of  the  towns  incorporated  for  a  long  period  after  1663, 
by  which  the  power  of  the  General  Assembly  over  the  towns  was  acknowl- 
edged, and  under  a  contemporary  act  of  the  General  Assembly,  the  order  of 
precedence  of  the  towns  was  established,  by  which  the  time  of  settlement 
was  unjustly  disregarded,  and  Newport  was  given  the  precedence  of  Provi- 
dence and  Portsmouth,  and  the  seats  to  be  occupied  by  the  members  of  the 
General  Assembly  in  the  House  were  appointed  according  to  this  order  of 
precedence  down  to  a  period  some  time  subsequent  to  the  Constitution,  which 
went  into  effect  in  1843. 

The  practice  of  all  the  American  states  in  distributing  the  election  of  state 
senators  to  their  respective  constituencies  is  adverse  to  the  practice  in  Rhode 
Island. 

It  cannot  be  denied  that  the  present  system  of  electing  senators  in  Rhode 
Island  has  been  reasonably  satisfactory  in  its  practical  operation,  even  if  its 
theory  is  not  based  upon  principles  of  exact  justice.  The  overpowering  influ- 
ence of  one  large  and  constantly  increasing  municipal  corporation  in  the  State, 
the  power  of  which,  like  the  power  of  all  other  great  corporations,  should  be 
wisely  guarded  against,  and  the  great  and  extravagant  outlay  for  a  Normal 
School  building  and  a  new  State  House,  with  other  extravagances,  emphasizes 
the  necessity  of  protecting  the  tax-payers,  and  the  other  public  interests, 
against  the  extravagant  aggressions  of  this  over-mastering  power. 

In  Rhode  Island,  (a  small  State  with  one  large  municipality),  if  the  mem- 
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bers  of  the  General  Assembly  were  all  to  be  elected  on  a  general  ticket  it 
would  result  in  great  injustice  to  the  rest  of  the  State,  if  the  representation  in 
the  Assembly  was  based  upon  population  alone,  Providence — with  more  than 
two-fifths  of  the  entire  population,  with  the  influence  of  Providence  men  en- 
gaged in  large  industrial  establishments  located  in  the  rural  districts  of  the 
State,  could  under  the  general  ticket  system  of  electing  members  of  the  As- 
sembly, have  absolute  control  of  the  entire  State  government,  and  the  voice 
of  all  the  other  municipalities  in  the  State  might  be  silenced.  The  election 
of  a  large  number  of  members  of  the  Assembly  on  the  general  ticket  might 
be  effected  by  a  small  plurality  of  voices,  and  leave  a  large  majority  of  the 
city  unrepresented.  The  best  available  remedy  for  this  evil  will  be  to  pro- 
vide for  the  election  of  these  members  by  small  districts,  electing  one  or  two 
members  from  each  district  but  this  would  afford  but  a  partial  remedy  for  the 
evil,  for  the  city  of  Providence  might  desire  a  large,  unnecessary  expenditure 
of  public  money,  which  this  large  representation  might  enable  the  Legisla- 
ture to  authorize  at  the  expense  of  other  parts  of  the  State,  or  its  large 
membership  might  elect  improper  persons  to  state  and  federal  office,  without 
consulting  other  towns  in  the  State,  or  might  withhold  the  authority  to  make 
necessary  public  expenditures,  or  to  elect  much  better  qualified  and  more  de- 
serving  officers  for  the  public  service  from  other  municipalities.  This  would 
afford  a  reason  of  greater  or  less  force  for  abridging  the  representation  of 
Providence  by  requiring  for  that  city  a  larger  population  as  the  basis  of 
representative  electors,  but  difficulties  are  in  the  way  of  applying  this  sug- 
gestion. It  will  be  said  that  the  population  of  the  city  are  not  sufficiently 
homogeneous,  to  induce  all  parts  of  the  city,  and  all  of  the  representatives 
of  the  separate  parts  to  act  for  a  common  purpose  ;  then  the  voters  of  Provi- 
dence will  hesitate  before  they  will  be  willing  to  concede  that  they  are  not 
entitled  to  all  the  privileges  and  powers  conferred  upon  any  other  class  of 
voters  in  the  State,  and  they  will  be  slow  to  concede,  what  is  probably  the 
fact,  that  the  ease  with  which  the  voters  can  confer  together  and  form  plans 
to  favor  candidates  or  measures,  or  to  get  voters  to  the  polls,  increases  their 
power  over  the  power  of  voters  in  rural  districts. 

In  a  state  of  nature,  unanimity  of  action  in  the  people  is  impracticable  if 
not  impossible,  and  then,  the  majority  has  no  right  to  govern  the  minority. 
This  principle  was  well  illustrated  by  the  late  Mr.  John  Whipple  in  the  sup- 
position of  a  wreck  of  a  ship  on  an  uninhabited  island,  where  the  ship's  com- 
pany was  composed  of  eleven  men,  six  of  whom  would  have  no  right  to  say 
that  the  five  should  toil  for  the  six,  or  subject  themselves  to  their  control. 
The  majority  control  was  the  result  of  an  agreement  entered  into  and  acted 
upon  during  the  earlier  history  of  the  country.  In  practice,  however,  owing 
to  minor  divisions  among  the  people  on  public  questions,  this  rule  has  resulted 
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in  considerable  inconvenience,  and  has  been  subject  to  modification  in  many 
of  the  American  states  by  the  adoption  of  the  plurahty  rule,  which  formerly 
h  id  no  countenance  outside  of  the  Society  of  Friends,  where  the  clerk  deter- 
mined the  decisions  of  the  body  by  the  intelligence  and  character  of  the 
voters,  rather  than  by  the  number  of  the  persons  voting.  The  plurality  rule 
applied  in  elections,  is  based  upon  convenience  rather  than  upon  any  principle 
of  abstract  justice.  Another  illustration  that  a  government  perfect  in  theory 
is  impossible  in  practice. 

Much  is  said  about  taxation  without  representation,  but  one  never  hears  a 
complaint  about  representation  without  taxation.  The  women,  and  minors 
claim  that  theyare  taxed  but  cannot  vote;  may  not  tax-payers  claim  that 
those  who  pay  no  taxes  should  not  vote?  The  corollary  from  this  reasoning 
would  seem  to  be,  that  the  number  of  votes  a  property  holder  should  cast 
should  depend  upon  the  number  of  multiples  in  value  of  the  unit  of  the  prop- 
erty qualification  he  held  :  Then,  the  non-resident  property  holder  upon  the 
same  principle  would  demand  exemption  from  taxation,  or  the  privilege  of 
voting. 

The  basic  principle  in  this  matter  of  voting  depends  upon  the  judgment  of 
the  civil  society  constitutionally  expressed  as  to  the  qualifications  of  the 
classes  of  persons,  with  whom  the  true  interests  of  the  state  would  be  best 
subserved  by  entrusting  its  interests  in  their  hands.  The  voter  is  a  mere 
trustee,  who  holds  the  privilege  of  voting  for  the  benefit  of  the  state,  and 
any  perversion  of  this  trust,  to  sinister  uses,  is  as  criminal  in  the  voter  as  is  a 
breach  of  a  pecuniary  trust  by  appropriating  its  property  to  private  uses. 

The  founders  of  the  American  states  took  into  consideration  the  condition 
of  families,  which  made  up  the  settlements  of  their  colonies,  and  apportioned 
the  privileges  of  the  state  according  to  their  ideas  of  the  fitness  of  things. 
They  did  not  believe  it  to  be  proper  for  women  to  act  as  soldiers,  wall  builders 
or  field  hands,  nor  did  they  expect  men  to  patch  clothes,  tend  babies  or  spin 
stocking  yarn.  They  assigned  to  men  the  coarser  and  harder  duties  of  life 
and  imposed  upon  them  the  obligation  of  protecting  and  defending  their 
families.  The  nature  of  woman  was  and  is,  better  adapted  to  indoor  life,  to 
the  cares  of  maternity  and  household  duties,  rather  than  in  contact  with  the 
conflicts  incident  to  the  collisions  which  arise  in,  and  the  burdens  imposed  in 
the  prosecution  of  the  great  industrial  interests  and  businesses  of  the  world, 
and  they  believed  that  the  men  whose  intellects  were  sharpened  by  the  trials, 
and  judgments  matured  as  the  result  of  the  experiences  to  which  they  were 
subjected,  were  the  safest  depositors  of  the  trust  of  voting.  That  the  duties 
of  women  in  caring  for  the  households  and  their  social  duties  were  hard  enough 
without  adding  to  them  the  burden  of  conducting  the  affairs  of  the  state,  and 
yet  some  women  are  so  inflamed  with  the  idea  of  voting  that  it  may  be  well 
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apprehended  that  if  they  got  the  privilege,  they  would  set  the  whole  fabric  of 
government  on  fire. 

Party  is  a  necessity  to  the  maintenance  of  a  civil  government.  Without 
party  it  would  be  impracticable  to  formulate  and  agree  to  a  public  policy,  or 
upon  candidates  for  public  of^ce.  Yet  in  the  direction  of  party  lies  one  of 
the  great  dangers  that  menace  the  existence  of  the  republic.  Party  is  bene- 
ficial only  when  intelligently  and  patriotically  directed  to  the  public  good. 
It  is  dangerous  when  ignorantly  directed,  or  perverted  to  the  promotion  of 
private  ends. 

If  what  is  popularly  known  as  a  "boss"  or  a  combination,  whether  of  cor- 
porations or  of  individuals,  controls  a  dominant  party,  the  government  ceases 
to  be  a  republic  and  becomes  a  despotism.  A  republican  form  of  government, 
is  a  republic  in  fact,  only  when  under  the  control  of  the  unrestrained  popular 
will,  constitutionally  expressed. 

The  great  need  of  the  hour  is  higher  official  standards,  higher  intelligence, 
and  higher  integrity.  You  cannot  maintain  a  truly  independent  govern- 
ment or  state  with  officials  that  are  not  wise  enough  to  know  what  is  right 
and  not  brave  enough  to  dare  do  it.  Then  behind  these  officials  mustbecon- 
stit  uencies  honest  and  independent  enough  to  sustain  the  officials- they 
have  chosen. 

The  art  of  getting  votes,  and  of  wisely  administering  a  government  re- 
quire different  qualifications,  and  are  rarely  united  in  the  same  person.  They 
evoke  different  characteristics,  and  different  habits  of  life.  Neither  a  great 
or  a  wise  man  can  be  a  successful  demagogue  ;  if  he  tries  to  be,  he  will  fail, 
for  he  will  start  out  on  too  high  a  plane,  he  will  pass  above  the  level  of  the 
perceptions  of  the  masses. 

It  is  a  grave  question  whether  persons  who  are  not  taxed  should  be  allowed 
to  vote  upon  questions  involving  taxation.  Should  persons  who  do  not  share 
the  burdens  of  taxation,  be  permitted  to  impose  taxes  upon  others  ;  to  deter- 
mine the  hours  and  wages  of  labor  ;  the  character  and  cost  of  public  buildings  ; 
the  cost,  and  the  measure  of  education  that  is  to  be  afforded  their  children, 
and  generally,  the  expenditures  to  be  made  by  a  municipality,  to  be  charged 
upon  the  estates  of  its  citizens  for  the  convenience  of  its  members? 

These  inquiries  are  met,  by  a  class  of  people  who  contend  that  taxation  is 
imposed  upon  all  classes  of  the'municipality.  That  they  all  pay  rent,  and  all 
consume  commodities.  Here  it  may  be  said  that  military  and  fire  duty  to 
which  non  tax-payers  were  formerly  subjected  have  been  dispensed  with. 
Then  all  persons  are  alike  subjected  to  rent,  and  all  persons  consume  com- 
modities, and  municipal  taxation  is  an  added  burden  in  the  benefits  of  which 
all  share,  but  the  costs  of  this  burden  is  imposed  only  on  those  persons  named 
in  the  assessment  rolls. 


58  RANDOM    NOTES    ON   THE   GOVERNMENT   OF   RHODE   ISLAND. 

But  passing  from  this  consideration,  the  more  common  argument  adduced 
involves  the  question  whether  prices  are  regulated  by  the  cost,  or  the  use  of 
a  commodity  or  by  the  demand  for  and  supply  of  the  estate  to  be  used,  or  the 
commodity  to  be  supplied,  and  if  the  former,  how  far  is  taxation  involved  in 
the  matter  of  cost  ? 

A  case  was  stated  in  the  debates  while  the  existing  tariff  act  was  under 
consideration  which  embraces  a  very  cogent  argument  upon  one  phase  of 
this  question.  The  case  was  this  ;  a  farmer  residing  near  the  shores  of  Lake 
Erie  carried  to  Buffalo  for  sale  one  hundred  tons  of  hay  which  he  sold  for 
one  thousand  and  received  his  pay  therefor.  After  he  had  completed  his  sale 
and  while  idling  about  the  city  he  met  a  Canadian  farmer,  an  acquaintance  of 
his.  The  Canadian  was  asked  what  had  brought  him  to  Buffalo  ?  He  replied 
that  he  had  come  over  with  a  cargo  of  one  hundred  tons  of  hay  which  he 
had  disposed  of  at  ten  dollars  per  ton.  His  American  friend  said,  "that  is 
precisely  my  situation.  I  came  with  one  hundred  tons  of  hay,  and  I  have 
sold  it  at  ten  dollars  a  ton  and  have  a  thousand  dollars  in  my  pocket  therefor 
and  am  now  ready  to  go  home."  The  Canadian  replied,  "  I  sold  my  hay  for 
ten  dollars  a  ton.  and  got  a  thousand  dollars  as  you  did,  but  I  have  only  eight 
hundred  dollars  in  my  pocket  for  I  had  to  pay  twenty  per  cent  duties  and  I  have 
got  only  eight  hundred  dollars  to  carry  home  ;  now  I  see  by  the  papers  pub- 
lished on  your  side  of  the  line  that  the  consumers  pay  this  tax,  won't  you 
explain  to  me  how  this  is,  and  if  there  is  any  way  for  me  to  get  back  my  two 
hundred  dollars  ?" 

The  rent  of  fixed  property  has  little  reference  to  the  cost  of  the  estate 
rented,  but  is  almost  entirely  dependent  upon  the  demand  for  its  use.  The 
effect  of  taxes  in  the  matter  of  rent  is  an  imperceptible  quantity,  and  the 
same  may  be  said  as  to  the  cost  of  family  supplies.  Whatever  may  be  the 
effect  of  these,  all  are  subjected  to  the  payment  of  rent  in  some  form  and  all 
pay  for  family  supplies,  and  municipal  taxes  are  now  added  costs  to  these 
burdens,  in  which  the  non  tax-paying  inhabitants  do  not  share.  So  the  real 
question  is  whether  a  wise  public  policy  requires,  that  the  non  tax-payers 
should  have  the  right  to  impose  burdens  upon  others  without  his  sharing 
them  ? 

Experience  has  probably  shown  that  the  safest  and  most  conservative  and 
careful  voters  upon  questions  of  taxation  are  the  moderate  property  holders. 
They  look  upon  the  sums  to  be  voted  as  having  a  direct  bearing  upon  their 
small  holding  and  upon  the  denial  of  some  comfort  to  their  families  to  pay  the 
assessment.  The  man  of  large  property  does  not  feel  this  restriction  upon  his 
action,  and  there  is  no  restraint  upon  the  non  tax-payer  but  his  sense  of  honor 
as  to  how  much  of  the  property  he  will  take  from  the  property  holders  when 
he  proposes  to  share  in  the  benefit  of  what  he  takes. 
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Again,  in  this  country  of  ours,  it  is  often  reasoned,  and  the  reasoning  is 
difficult  to  answer,  that  in  most  instances  the  non-possession  of  property  by  a 
man  in  good  health,  is  evidence  of  some  delinquency  in  the  non-property 
holder  which  unfits  him  for  the  participation  in  the  prudent  taking  of  the 
property  of  others.  There  is  another  consideration  if  personal  property  is  to 
be  a  qualification,  the  amount  should  not  be  so  small  as  to  induce  men  to  be 
taxed  for  what  they  have  not  got,  so  that  political  partisans  will  pay  their 
taxes  and  thus  give  to  the  assessed  person  the  privilege  of  voting  as  the  price 
paid  for  his  vote  ;  with  real  estate  for  a  qualification  it  may  be  otherwise. 
The  owner  of  real  estate  cannot  remove  it  without  the  state,  and  the  title  to 
it  is  of  record,  and  then  a  man  is  apt  to  have  more  regard  for  the  interest  of 
the  state,  when  he  can  call  a  part  of  the  territory  of  the  state  his  own.  He 
has  a  home  and  though  it  may  be  humble,  the  associations  of  home  are 
gathered  about  it,  and  generally  he  is  a  better  citizen  for  having  this  possession. 
It  is  true  that  property  should  not  be  a  substitute  for  character,  capacity  or 
courage,  all  more  important  than  property  in  determining  the  necessary 
qualifications  for  voting  or  holding  office,  but  as  these  are  not  universally 
possessed  by  voters  or  candidates  for  office,  it  is  important  to  consider  whether 
property  may  not  be  a  valuable  additional  security  to  the  public  that  these 
franchises  will  not  be  perverted  in  their  exercise  from  public  to  private  ends. 

Monopoly  is  an  odious  word  to  the  popular  ear.  If  a  man  possesses  wealth 
or  intelligence  beyond  all  other  men  about  him,  he  becomes  the  object  at 
once  of  suspicion  and  hatred.  The  man  of  great  wealth  is  brought  more 
directly  under  the  suspicion  and  hatred  of  the  lower  classes  in  society.  They 
exercise  their  ingenuity  to  discover  or  conjure  up  some  way  in  which  this 
wealth  may  have  been  taken  from  them.  The  man  of  great  intelligence  finds 
his  enemies  and  detractors  in  more  elevated  classes  in  our  social  system, 
among  the  ambitious  and  the  demagogical  classes,  for  these  classes  exist  in 
almost  all  the  walks  of  life,  the  intellectual  monarch  towers  above  them  and 
by  his  greatness  exposes  their  deficiencies,  and  is  a  standing  witness  to  the 
inferiority  of  lesser  men,  and  the  latter  are  constantly  exerting  themselves  to 
bring  the  great  man  down  to  their  level,  instead  of  exalting  themselves  to 
the  higher  plane  upon  which  he  stands. 

The  man  of  wealth  and  the  man  of  great  abilities  are  alike  regarded  as 
despots  by  a  very  large  proportion  of  the  population,  as  public  enemies  to  be 
conquered  and  subdued,  and  if  they  use  their  great  powers  of  wealth  and  in- 
tellect against  the  public  interest,  they  ought  to  be  subdued  ;  but  on  the 
other  hand,  if  they  are  really  public  benefactors  tliey  ought  to  be  upheld 
and  sustained  by  the  public. 

There  are  two  phases  of  despotism  always  to  be  kept  in  mind,  alike  to  be 
dreaded,  guarded  against,  and  to  be  avoided  by  every  well  regulated  state. 
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First,  where  the  domination  of  the  state  is  sought  by  a  single  autocrat,  or 
by  a  combination  of  a  meagre  autocratic  class;  second,  when  its  control  is 
sought  by  an  ignorant,  immoral  and  irresponsible  class  of  the  populace.  While 
the  latter  recoil  at  being  called  socialists  or  anarchists,  the  tendency  of  their 
conduct  and  contentions  are  towards  socialism  and  anarchy.  Their  aim  is  to 
control  property  which  they  are  unwilling  to  practice  the  necessary  self- 
denial,  or  have  not  the  capacity  to  acquire,  and  whose  moral  standards  are  too 
low  to  enable  them  to  appreciate,  or  too  weak  to  prevent  them  from  covet- 
ing that  which  belongs  to  others.  Organizations  for  beneficial  ends  are 
highly  meritorious,  when  by  a  combination  of  forces  they  accomplish  good 
results,  which  the  resources  of  individuals  are  inadequate  to  compass,  but 
when  the  purpose  of  organization  is  to  oppress,  or  injure  others  it  is  always 
pernicious  and  may  be  dangerous  to  the  state. 

A  despotism  may  exist  even  under  a  republican  form  of  government,  for 
even  then,  an  individual  may,  by  practicing  such  arts  as  are  known  to  the 
ingenious  demagogue,  obtain  a  mastery  over  the  popular  will  that  may 
enable  him  to  control  its  action.  In  such  cases  he  is  enabled  to  subsidize  his 
agencies  from  the  public  treasury,  or  from  those  who  enjoy  or  seek  benefits 
from  the  public,  and  to  thus  draw  from  the  people  a  compensation  for  rob- 
bing them. 

These  evils  are  to  be  met,  as  far  as  they  can  be,  in  framing  a  constitution  by 
an  intelligent  foresight,  but  the  principal  protection  from  them,  is  to  provide  for 
the  better  education  of  the  coming  generations  for  elevating  their  moral  stan- 
dards, impressing  upon  them  a  more  ardent  love  of  country,  to  deepen  their 
sense  of  obligation  to  the  state,  and  to  require  higher  moral  and  intellectual 
standards  in  those  who  are  chosen  to  serve  the  state:  boys  should  be  taught 
the  elementary  principles  of  government  in  the  public  schools.  It  is  as  well 
to  place  a  parrot  in  some  of  our  legislative  assemblies  taught  to  say  aye  or 
no,  at  the  command  of  some  leader,  as  to  send  men  to  those  assemblies  who 
know  nothing  of  government,  and  who  can  neither  formulate,  appreciate  the 
merits  of,  or  advocate  any  public  policy. 

Clouds,  which  portend  evils,  overhang  the  American  Union — the  cry 
of  the  "classes  and  the  masses"  has  been  loudly  proclaimed  abroad  in  the 
land  ;  intelligence  in  the  public  service  has  been  decried  ;  the  outbreaks  at 
Pittsburg,  Chicago,  and  in  minor  places  have  occurred  ;  the  sacred  law  of 
the  inviolability  of  contracts  has  been  struck  down  in  high  places;  the 
power  to  make  fifty  cents  worth  of  silver  pay  a  dollar  debt  lias  been  heralded 
over  the  land  by  millions  of  voices  ;  honest  employment  and  businesses  have 
been  forcibly  interrupted  ;  men  assert  the  right  to  abandon  work,  and  to 
compel  by  force  others  to  do  the  like,  and  then  while  idle  to  exact  a  support 
from  the  public  treasury  at  their   option  ;  conspiracies  and  combinations  are 
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had  under  the  title  of  trusts,  or  otherwise,  to  extort  money  from  the  pubHc. 
In    the    presence    of  all    which,  the   startling    inquiry    of  Guizot,  the    great 
Frenchman,  made  of  Lowell,  disturbs  and  distresses  us:  "  How  long  will  the 
American   government    exist?  How    long   will    the  republic    last?"  and  we 
considerately  ponder  over  the  reply  of  the  resourceful  and  witty  American  : 
"just  so  long  as  the  traditions   of  the   men  of   English  descent,  who  founded 
the  republic,  dominate  its  government."     And  the   lessons  of    our    history 
compel  us  to  agree  with  the   Frenchman  in  the   justice  of  this  answer.     A 
constitution  should  guard  the  public  honor,  provide  for  the  preservation  of 
the  state,  protect  the  persons  of  the  people  and  secure  their  property  from 
invasion  ;  to  this  end  it  should  cause  to  be  enacted  such  laws  only  as  tend 
to  these  ends,  leaving  to  the  individual  the  largest  liberty  to  do  right,  de- 
nying   to    him   the  privilege    of  doing    wrong;    secure  education  to  all;  in- 
culcate patriotism  in  the  masses,  and  the  practice  of  every  virtue  by  every- 
body. 

To  pass  a  just  judgment  upon  the  governmental  policy  of  a  people,  it  is 
necessary  to  view  them  in  the  presence  of  their  varying  conditions,  and  the 
circumstances  which  have  surrounded  them.  At  the  time  of  the  exile  of  the 
settlers  of  America  from  England,  the  pontiff  at  Rome  was  the  keeper  of 
the  conscience  of  Europe,  with  the  exception  of  England  and  the  seven 
northern  states  of  the  Netherlands.  The  harvest  of  power  gathered  by  the 
imperial  Philip  II  under  the  patronage  of  the  Pope  and  aided  by  the  Duke  of 
Alva,  with  its  large  accessions  in  India  and  America,  made  Spain  the  domi- 
nant power  in  Europe,  but  the  defeat  of  the  great  Spanish  Almada  by  the 
combined  English  and  Dutch  fleets  in  the  British  Channel,  had  raised  Eng- 
land in  its  importance  among  the  nations,  and  inspired  in  its  monarchy  a 
disposition  to  wield  with  an  unsparing  hand  the  power  which  its  navy  had 
won. 

Elizabeth  had  held  the  throne  by  virtue  of  being  a  protestant.  As  a  catho- 
lic, her  father's  marriage  to  her  mother  would  have  been  illegal  and  she  would 
not  have  been  entitled  to  the  succession,  so,  at  a  time  when  a  large  majority 
of  her  subjects  were  at  heart  catholics,  she  swore  good  round  oaths  that  she 
would  maintain  the  protestant  succession.  She  observed  her  oath — but  pro- 
fessed her  religion  as  a  matter  of  convenience.  What  was  true  of  Elizabeth, 
was  equally  true  of  the  governing  class  in  England.  There  were  no  news- 
papers published  in  those  days.  The  railroad,  steamboat,  telegraph  and 
telephone  were  all  buried  deep  in  the  tide  of  future  times.  A  few  copies  of 
Wycliffe's  Bible  had  reached  the  hands  of  men,  who  were  able  to  read  the 
text,  and  a  thirst  for  something  higher  and  better  in  religion  and  morals  than 
the  religion  of  the  state  had  converted  a  small  coterie  of  men.  This 
leaven    worked    out    its    destiny,    a    body    of    men    were    raised    up,    not 
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skilled  in  government  or  law,  in  whom  conscience  was  above  country  and 
obedience  to  God  a  higher  duty  than  obedience  to  the  King.  They  had 
been  taught  to  believe  that  it  was  within  the  power  of  the  state  to  form- 
ulate the  religious  beliefs  of  the  people,  and  they  revolted  at  the  enforce- 
ment of  what  they  believed  to  be  the  erroneous  creeds  laid  down  in  British 
statutes.  In  other  words,  they  had,  from  the  scriptures,  formed  a  creed  of 
their  own,  based  upon  their  reading  of  the  scriptures,  at  variance  with  the 
creed  incorporated  in  English  statutes  and  enforced  by  English  prelates. 
This  subject  had  absorbed  their  attention  to  the  exclusion  of  the  subject  of 
civil  government  and  all  other  subjects,  except  the  providing  for  their 
physical  existence.  The  leaven  they  left  behind  them  was  still  at  work  in 
England  and  destined  to  produce  marvelous  results.  Encouraged  by  the 
example,  and  instructed  by  the  experience  of  their  exiled  American  breth- 
ren, the  Puritans  and  Separatists  struck  hands,  they  changed  and  are  yet 
changing  everything  in  England — they  inspired  their  church  with  the  duty  of 
obeying  the  golden  rule,  and  of  observing  the  beatitudes.  They  surbordi- 
nated  the  power  of  the  monarch  to  the  rule  of  law  and  thus  raised  up  and  in- 
spired a  class  of  men  theretofore  unequalled  in  the  history  of  their  country, 
Cromwell  and  Blake  were  their  warriors.  Vane  and  Sidney  their  statesmen, 
Milton  their  poet,  Baxter  their  preacher,  and  John  Bunyan  their  novelist. 
Sir  Henry  Vane,  as  the  Governor  of  Massachusetts,  had  profited  by  his  ex- 
perience in  the  government  of  the  Americans.  The  author  of  the  Bloody 
Tenant  of  Persecution,  when  abroad  for  the  charter  of  1643,  had  that  book 
printed  and,  was  subjected  to  the  humiliation  of  having  it  burned  by  order 
of  Parliament  by  the  common  hangman  ;  a  decade  later  he  was  in  England 
about  the  Coddington  embroglio,  and  was  the  guest  of  Sir  Henry  Vane, 
when,  upon  the  belief  of  Masson,  the  author  of  the  life  of  Milton,  he  drew 
the  Toleration  Act,  and  had  the  satisfaction  of  seeing  it  passed  into  law,  by 
the  tribunal  that  sent  his  "  Bloody  Tenant  '"  to  the  hangman  to  be  burned. 

One  of  the  towns  of  Rhode  Island,  when  asked  to  pay  their  proportion  of 
the  expenses  of  Williams  and  John  Clarke,  expressed  their  unwillingness  to 
pay,  because  they  said  that  while  these  men  were  abroad,  they  were  much 
employed  in  the  business  of  Parliament.  Again,  the  foundations  of  the  gov- 
ernment of  Rhode  Island,  were  laid  while  the  settlers  were  obliged  to  be  on 
the  alert  against  the  incursions  of  the  savages,  and  to  defend  themselves 
against  the  aggressions  of  the  adjoining  colonies,  and  while  they  were  not 
wholly  free  from  internal  dissensions. 

The  principle  in  government  against  which  the  Rhode  Island  settlers  com- 
bated was  that  the  will  of  the  Monarch  was  the  law  for  the  people,  or  as 
was  clearly  stated  by  Charles  I  in  his  speech  in  front  of  his  scaffold  :  "the 
liberty  of  the  people  consisted   in  having  their  persons  and  properties  pro- 
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tected,  it  is  not  in  having  a  share  in  the  government.  That  is  nothing  per- 
taining to  them."  But  this  idea  was  eliminated  from  the  British  Constitu- 
tion in  the  revolution  of  1688,  when  the  King  by  his  coronation  oath  and  the 
people  by  their  obligation  of  allegiance,  made  both  King  and  people  subject 
to  the  law. 

These  were  the  conditions  which  surrounded  the  settlers  of  Rhode  Island 
and  from  these  conditions  Roger  Williams  turned  his  face  from  the  traditions 
of  the  past,  and  evolved  the  great  idea  of  emancipating  conscience  from  the 
restraints  of  law,  and  Coddington  and  his  associates,  to  establish  a  government 
by  the  people,  for  the  people,  independent  of  King  and  Parliament. 
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